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DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service

7 CFR Parts 916 and 917
[Docket No. FV04-916/917—-03 FR]

Nectarines and Peaches Grown in
California; Revision of Reporting
Requirements for Fresh Nectarines
and Peaches

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Final rule.

SUMMARY: This rule revises the reporting
requirements in the rules and
regulations of the marketing orders
(orders) for fresh nectarines and peaches
grown in California. The orders regulate
the handling of nectarines and peaches
grown in California and are
administered locally by the Nectarine
Administrative and Peach Commodity
Committees (committees). Under the
orders, authority is provided for the
committees to require handlers to file
reports on their shipments of fresh
nectarines and peaches. This rule
revises the current shipment report to
require handlers to include new
information on the growers whose fruit
the handler handles annually. The new
information enhances committee
communications and facilitates the
development of a simplified ballot for
referenda.

DATES: Effective Date: This final rule
becomes effective September 4, 2004.

FOR FURTHER INFORMATION CONTACT:
Terry Vawter, Marketing Specialist,
California Marketing Field Office,
Marketing Order Administration
Branch, Fruit and Vegetable Programs,
AMS, USDA, 2202 Monterey Street,
suite 102B, Fresno, California 93721;
telephone: (559) 487-5901; Fax: (559)
487-5906; or George Kelhart, Technical
Advisor, Marketing Order

Administration Branch, Fruit and
Vegetable Programs, AMS, USDA, 1400
Independence Avenue, SW Stop 0237,
Washington, DC 20250-0237; telephone:
(202) 720-2491; Fax: (202) 720-8938.
Small businesses may request
information on compliance with this
regulation, or obtain a guide on
complying with fruit, vegetable, and
specialty crop marketing agreements
and orders by contacting Jay Guerber,
Marketing Order Administration
Branch, Fruit and Vegetable Programs,
AMS, USDA, 1400 Independence
Avenue, SW Stop 0237, Washington, DC
20250-0237; telephone: (202) 720-2491;
Fax: (202) 205—-8938; or E-mail:
Jay.Guerber@usda.gov.

SUPPLEMENTARY INFORMATION: This final
rule is issued under Marketing
Agreements Nos. 124 and 85, and
Marketing Order Nos. 916 and 917 (7
CFR parts 916 and 917) regulating the
handling of nectarines and peaches
grown in California, respectively. The
marketing agreements and orders are
effective under the Agricultural
Marketing Agreement Act of 1937, as
amended (7 U.S.C. 601-674), hereinafter
referred to as the “Act.”

The Department of Agriculture
(USDA) is issuing this rule in
conformance with Executive Order
12866.

This final rule has been reviewed
under Executive Order 12988, Givil
Justice Reform. This rule is not intended
to have retroactive effect. This rule will
not preempt any State or local laws,
regulations, or policies, unless they
present an irreconcilable conflict with
this rule.

The Act provides that administrative
proceedings must be exhausted before
parties may file suit in court. Under
section 608c(15)(A) of the Act, any
handler subject to an order may file
with USDA a petition stating that the
order, any provision of the order, or any
obligation imposed in connection with
the order is not in accordance with law
and request a modification of the order
or to be exempted therefrom. A handler
is afforded the opportunity for a hearing
on the petition. After the hearing, USDA
would rule on the petition. The Act
provides that the district court of the
United States in any district in which
the handler is an inhabitant, or has his
or her principal place of business, has
jurisdiction to review USDA’s ruling on
the petition, provided an action is filed

not later than 20 days after the date of
the entry of the ruling.

This rule revises the orders’ rules and
regulations pertaining to reporting
requirements by revising the current
handler shipment report for fresh
nectarines and peaches. Handlers will
be required to report the names,
addresses, telephone numbers, and any
available facsimile numbers and e-mail
addresses for the growers who produced
the nectarines and/or peaches the
handlers shipped during the season.
Handlers will also be required to report
the nectarine and/or peach volumes of
each of their growers annually. This
change was unanimously recommended
by the committees at their meetings on
February 25, 2004.

In §§916.60 and 917.50 of the orders,
authority is provided for the committees
to require handlers to file reports with
the committees. The information
authorized includes, but is not limited
to: (1) The name of the shipper and the
shipping point; (2) the car or truck
license number (or name of the trucker),
and identification of the carrier; (3) the
date and time of departure; (4) the
number and type of containers in the
shipment; (5) the quantities shipped,
showing separately the variety, grade,
and size of the fruit; (6) the destination;
and (7) the identification of the
inspection certificate or waiver pursuant
to which the fruit was handled.

The nectarine order also requires that
handlers supply the committee with
other information, pursuant to
paragraph (b) of §§916.60, which states,
in part: “Upon request of the committee,
made with the approval of the Secretary,
each handler shall furnish to the
committee, in such manner and at such
times as it may prescribe, such other
information as may be necessary to
enable the committee to perform its
duties under this part.”

The requirement under the peach
order is similar in paragraph (b) of
§917.50, which states, in part, “Upon
request of any committee, made with
the approval of the Secretary, each
handler shall furnish to the Manager of
the Control Committee, in such manner
and at such times as it may prescribe,
such other information as may be
necessary to enable the committee to
perform its duties under this part.”

Under paragraph (b) of §§916.160 and
917.178 of the orders’ rules and
regulations, the requirement for a
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shipment report is specified, and
information required on the report and
a due date for submission of the report
are established, as well. With this final
rule, paragraph (b) in §§916.160 and
917.178 is amended to add the
requirement that handlers begin
reporting each of their grower’s annual
nectarine and/or peach volumes by
including the grower’s name, address,
telephone number, facsimile number (if
applicable), e-mail address (if
applicable), and total volumes in 25-
pound containers or container
equivalent units.

At their February 25, 2004, meetings,
the Nectarine Administrative Committee
and the Peach Commodity Committee
discussed the merits of revising the
current shipment reports. The
committees considered including
information about varieties and styles of
pack for each handler’s growers. After
some discussion about the proposed
new information, it was determined that
varietal and pack style information was
unnecessary as long as each grower’s
total volume was required. The
committees, then, unanimously
recommended amending the existing
shipment reports to include the name,
address, telephone number, facsimile
number (if applicable), e-mail address
(if applicable), and volume of nectarines
and/or peaches each handler handled
annually on behalf of each of their
growers.

The committees believe that having
such information allows them to
communicate more effectively and
efficiently with growers. Material
distributed by the committees includes
information such as: Production and
post-harvest research; proposed and
existing regulatory requirements under
the marketing orders, and requirements
of local, county, State, or other Federal
agencies; surveys about research needs;
crop estimates; seasonal packout
information; annual reports; meeting
notices; and meeting minutes, etc.

The grower information provides the
committees with more complete
information on the growers that
constitute their respective industries.
More importantly, the committees will
have information on each grower’s
volume of fruit, which will help the
committees make more accurate crop
estimates and compute seasonal packout
totals.

According to the committees, such
information also permits USDA to
simplify continuance referendum
ballots that are used to determine
whether growers support the
continuation of the marketing orders.
These referenda are required under the
orders every four years. USDA considers

termination of the marketing orders if
less than two-thirds of those voting and
less than two-thirds of the volume
represented in the referendum favor
continuance.

Currently, the ballot requires growers
to list the total volume of nectarines
and/or peaches that he or she produced
during a representative period (usually
the crop year preceding the referendum)
by container type. This information is
necessary to ensure that each grower’s
vote is properly weighted by the volume
of fruit he or she produced. However,
growers have complained that the ballot
is confusing and difficult to complete
partly because of the requirement for
each grower to provide volume
information. The committees believe
that elimination of this requirement
from the ballot will not only simplify
the ballot, but also encourage more
growers to vote.

USDA may now simplify the ballot by
removing the requirement for grower
volume information; the committee
staff, based upon information from the
revised shipment report, can now
provide that information to USDA to
facilitate vote tabulations in the next
referendum. However, in the event that
a handler fails to file a shipment report,
his or her growers will be required to
provide the volume of nectarines and/or
peaches that were packed during the
representative period, as part of the
tabulation process.

Producer ballots on order
amendments, as well, will be similarly
changed by USDA to foster more
producer participation.

Final Regulatory Flexibility Analysis

Pursuant to requirements set forth in
the Regulatory Flexibility Act (RFA),
AMS has considered the economic
impact of this action on small entities.
Accordingly, AMS has prepared this
final regulatory flexibility analysis.

The purpose of the RFA is to fit
regulatory actions to the scale of
business subject to such actions in order
that small businesses will not be unduly
or disproportionately burdened.
Marketing orders issued pursuant to the
Act, and rules issued thereunder, are
unique in that they are brought about
through group action of essentially
small entities acting on their own
behalf. Thus, both statutes have small
entity orientation and compatibility.

There are approximately 250
California nectarine and peach handlers
subject to regulation under the orders
covering nectarines and peaches grown
in California, and about 1,800 producers
of these fruits in California. The Small
Business Administration (13 CFR
121.201) defines small agricultural

service firms, which include handlers,
as those whose annual receipts are less
than $5,000,000. Small agricultural
producers are defined as those having
annual receipts of less than $750,000.

The committees’ staff has estimated
that there are less than 20 handlers in
the industry who could be defined as
other than small entities. In the 2003
season, the average handler price
received was $7.00 per container or
container equivalent of nectarines or
peaches. A handler would have to ship
at least 714,286 containers to have
annual receipts of $5,000,000. Given
data on shipments maintained by the
committees’ staff and the average
handler price received during the 2003
season, the committees’ staff estimates
that small handlers represent
approximately 94 percent of all the
packers within the industry.

The committees’ staff also has
estimated that less than 20 percent of
the producers in the industry could be
defined as other than small entities. In
the 2003 season, the average producer
price received was $4.00 per container
or container equivalent for nectarines
and peaches. A producer would have to
produce at least 187,500 containers of
nectarines and peaches to have annual
receipts of $750,000. Given data
maintained by the committees’ staff and
the average producer price received
during the 2003 season, the committees’
staff estimates that small producers
represent more than 80 percent of the
producers within the industry.

With an average producer price of
$4.00 per container or container
equivalent, and a combined packout of
nectarines and peaches of 44,202,600
containers, the value of the 2003
packout level is estimated to be
$176,810,400. Dividing this total
estimated grower revenue figure by the
estimated number of producers (1,800)
yields an estimated average revenue per
producer of approximately $98,228 from
the sales of nectarines and peaches.

This final rule revises §§916.160 and
917.178 of the orders’ administrative
rules and regulations to require handlers
to provide information annually about
growers who grew the fruit they
handled. The handlers will be required
to list each grower’s name, address,
telephone number, facsimile number (if
applicable), and e-mail address (if
applicable). Additionally, the handlers
will be required to list the volume of
nectarines and/or peaches handled (in
containers or container equivalents) for
each of their growers.

Information obtained from such
reports is expected to improve
communications within the industry
and facilitate the development of
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simplified continuance referendum and
amendatory ballots.

In accordance with the Paperwork
Reduction Act of 1995 (44 U.S.C.
chapter 35), AMS is seeking OMB
approval of a new information
collection. The new information
collection would not become effective
until OMB approves of the additional
information collection. Upon OMB
approval of the new information
collection, the reports would be merged
into 0581-0189.

An alternative to this action is to
continue operations without requiring
grower information. However, having
such grower information enhances
communication in the industry and may
promote industry cohesion. Committee
members agreed that the value of having
grower information outweighed the
burden on handlers of filing such
reports by allowing the committees to
more effectively target information and
communications to growers. In addition,
when e-mail addresses are provided,
much of the information that the
committees now mail to the industry
could be sent electronically, thereby
reducing committee administrative
costs.

During the deliberations, some
committee members indicated their
concern that confidentiality of the
required information would not be
maintained. However, such information
is available only to committee staff
members, who are required by
§§916.60(d) and 917.50(d) to maintain
confidentiality of all reports and records
submitted by handlers.

Further, a confidentiality statement
will be provided on each form. Other
concerns about confidentiality were
addressed by not requiring handlers to
report the volume handled by variety
and style of pack. By limiting the
quantity reported by the handler to the
total volume handled for each of the
handler’s growers, members felt that
confidentiality was better assured.

The committee meetings on February
25 were widely publicized throughout
the tree fruit industry and all interested
persons were invited to express their
views and participate in committee
deliberations. Like all committee
meetings, the February 25, 2004,
meetings were public meetings, and all
entities, large and small, were able to
express their views on this issue.
Meeting notices were provided to
committee members and other
interested persons both by mail and
through the committee website. Finally,
interested persons were invited to
submit information on the regulatory
and informational impacts of this action
on small businesses.

As noted in the initial regulatory
flexibility analysis, USDA has not
identified any relevant Federal rules
that duplicate, overlap, or conflict with
this final rule. As with all Federal
marketing order programs, reports and
forms are periodically reviewed to
reduce information collection
requirements and duplication by
industry and public sector agencies.

A proposed rule concerning this
action was published in the Federal
Register on May 28, 2004 (69 FR 30597).
Copies of the rule were provided to the
industry through a link on the
committees’ website, as well as through
the Internet by USDA and the Office of
the Federal Register. A 60-day comment
period ending on July 27, 2004 was
provided to allow interested persons to
respond to the proposal. No comments
were received. Accordingly, no changes
will be made to the rule as proposed.

A small business guide on complying
with fruit, vegetable, and specialty crop
marketing agreements and orders may
be viewed at the following Web site:
http://www.ams.usda.gov/fv/moab.html.
Any questions about the compliance
guide should be sent to Jay Guerber at
the previously mentioned address in the
FOR FURTHER INFORMATION CONTACT
section.

After consideration of all relevant
matters presented, including the
information and recommendations
submitted by the committees and other
available information, it is hereby found
that this rule, as hereinafter set forth,
will tend to effectuate the declared
policy of the Act.

It is further found that good cause
exists for not postponing the effective
date of this rule until 30 days after
publication in the Federal Register (5
U.S.C. 553) because handlers are already
receiving nectarines and peaches from
growers and will need to begin
collecting complete grower information
as soon as possible for submission to the
committees by November 15. Further,
handlers are aware of this rule, which
was recommended at public meetings,
and interested persons were provided
60 days in the proposed rule to submit
comments.

List of Subjects
7 CFR Part 916

Marketing agreements, Nectarines,
Reporting and recordkeeping
requirements.

7 CFR Part 917

Marketing agreements, Peaches, Pears,
Reporting and recordkeeping
requirements.

m For the reasons set forth in the
preamble, 7 CFR parts 916 and 917 are
amended as follows:

m 1. The authority citation for 7 CFR
parts 916 and 917 continues to read as
follows:

Authority: 7 U.S.C. 601-674.

PART 916—NECTARINES GROWN IN
CALIFORNIA

m 2.In §916.160, paragraph (b) is revised
to read as follows:

§916.160 Reporting procedure.

* * * * *

(b) Recapitulation of shipments. Each
shipper of nectarines shall furnish to the
manager of the Nectarine
Administrative Committee not later than
November 15 of each year a
recapitulation of shipments of each
variety shipped during the just-
completed season. The recapitulation
shall show: The name of the shipper,
the shipping point, the district of origin,
the variety, and the number of packages,
by size, for each container type. Each
shipper also shall furnish to the
manager not later than November 15, a
recapitulation of shipments by that
shipper’s growers showing: each
grower’s name, address, telephone
number, facsimile number (if
applicable), and e-mail address (if
applicable), and the total number of
packages shipped by container or
container equivalents for each grower.

PART 917—PEACHES GROWN IN
CALIFORNIA

m 3.In §917.178, paragraph (b) is revised
to read as follows:

§917.178 Peaches.

* * * * *

(b) Recapitulation of shipments. Each
shipper of peaches shall furnish to the
manager of the Control Committee not
later than November 15 of each year a
recapitulation of shipments of each
variety shipped during the just-
completed season. The recapitulation
shall show: The name of the shipper,
the shipping point, the district of origin,
the variety, and the number of packages,
by size, for each container type. Each
shipper also shall furnish to the
manager not later than November 15, a
recapitulation of shipments by that
shipper’s growers showing: each
grower’s name, address, telephone
number, facsimile number (if
applicable), and e-mail address (if
applicable), and the total number of
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packages shipped by container or

container equivalents for each grower.
* * * * *

Dated: August 30, 2004.
Kenneth C. Clayton,

Associate Administrator, Agricultural
Marketing Service.

[FR Doc. 04-20107 Filed 9—2—04; 8:45 am]
BILLING CODE 3410-02-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2004-19017; Directorate
Identifier 2004—-NM-144-AD; Amendment
39-13782; AD 2004-18-04]

RIN 2120-AA64

Airworthiness Directives; McDonnell
Douglas Model MD-10-10F, MD-10-
30F, MD-11, MD-11F, and 717-200
Airplanes

AGENCY: Federal Aviation

Administration (FAA), DOT.

ACTION: Final rule; request for
comments.

SUMMARY: The FAA is adopting a new
airworthiness directive (AD) for all
McDonnell Douglas MD-10-10F, MD—
10-30F, MD-11, MD-11F, and 717-200
airplanes. This AD requires a revision to
the Limitations section of the Airplane
Flight Manual (AFM) to prohibit use of
the flight management system (FMS)
profile (PROF) mode for descent and/or
approach operations unless certain
conditions are met. This AD is
promoted by a report of two violations
of the selected flight control panel (FCP)
altitude during FMS PROF descents. We
are issuing this AD to prevent, under
certain conditions during the FMS
PROF descent, the uncommanded
descent of an airplane below the
selected level-off altitude, which could
result in an unacceptable reduction in
the separation between the airplane and
nearby air traffic or terrain.

DATES: Effective September 20, 2004.

We must receive comments on this
AD by November 2, 2004.

ADDRESSES: Use one of the following
addresses to submit comments on this
AD.

e DOT Docket Web site: Go to
http://dms.dot.gov and follow
instructions for sending your comments
electronically.

¢ Government-wide rulemaking Web
site: Go to http://www.regulations.gov
and follow the instructions for sending
your comments electronically.

e Mail: Docket Management Facility;
U.S. Department of Transportation, 400
Seventh Street, SW., Nassif Building,
Room PL—-401, Washington, DC 20590.

e Fax: (202) 493—2251.

¢ Hand Delivery: Room PL-401 on
the plaza level of the Nassif Building,
400 Seventh Street, SW., Washington,
DC, between 9 a.m. and 5 p.m., Monday
trough Friday, except Federal holidays.

You can examine this information at
the National Archives and Records
Administration (NARA). For
information on the availability of this
material at NARA, call (202) 741-6030,
or go to: http://www.archives.gov/
federal _register/code of
federal regulations/
ibr _locations.html.

¢ You can examine the contents of
this AD docket on the Internet at
http://dms.dot.gov, or at the Docket
Management Facility, U.S. Department
of Transportation, 400 Seventh Street,
SW., Room PL—401, on the plaza level
of the Nassif Building, Washington, DC.

Docket Management Systems (DMS)

The FAA has implemented new
procedures for maintaining AD dockets
electronically. As of May 17, 2004, new
AD actions are posted on DMS and
assigned a docket number. We track
each action and assign a corresponding
directorate identifier. The DMS AD
docket number is in the form “Docket
No. FAA-2004-99999.” The Transport
Airplane Directorate identifier is in the
form “Directorate Identifier 2004—NM—
999-AD.” Each DMS AD docket also
lists the directorate identifier (“‘Old
Docket Number”) as a cross-reference
for searching purposes.

Examining the Dockets

You can examine the AD docket on
the Internet at http://www.dms.dot.gov,
or in person at the Docket Management
Facility office between 9 a.m. and 5
p-m., Monday through Friday, except
Federal holidays. The Docket
Management Facility office (telephone
(800) 647—-5227) is located on the plaza
level of the Nassif Building at the DOT
street address stated in the ADDRESSES
section. Comments will be available in
the AD docket shortly after the DMS
receives them.

FOR FURTHER INFORMATION CONTACT:
Technical information: Jim Webre,
Flight Test Pilot, Flight Test Branch,
ANM-160L, FAA, Los Angeles Aircraft
Certification Office, 3960 Paramount
Boulevard, Lakewood, California
90712—4137; telephone (562) 627-5364;
fax (562) 627-5210.

Plain language information: Marcia
Walters, marcia.walters@faa.gov.

SUPPLEMENTARY INFORMATION: We have
received a report of two violations of the
selected flight control panel (FCP)
altitude during flight management
system (FMS) profile (PROF) descents
on McDonnell Douglas Model MD-11
airplanes. Investigation by the airplane
and avionics manufacturers revealed
that under certain conditions during an
FMS PROF descent, the FMS will allow
an airplane to descend below the
selected FCP altitude or FMS-
constrained altitude or both. In
addition, the FMS will not command
the autopilot or flight director to level
off at the next altitude constraint, if a
specific series of events occur and the
airspeed of the airplane is within the
overspeed detection window during an
FMS descent. Under certain conditions
during the FMS PROF descent, the
uncommanded descent of the airplane
below the selected level-off altitude, if
not corrected, could result in an
unacceptable reduction in the
separation between the airplane and
nearby air traffic or terrain.

The FMS software on Model MD-10—
10F, MD-10-30F, MD-11F, and 717—
200 airplanes is identical to that on the
affected Model MD-11 airplanes.
Therefore, all of these models may be
subject to the same unsafe condition.

FAA’s Determination and Requirements
of This AD

The unsafe condition described
previously is likely to exist or develop
on other airplanes of the same type
design, which use the same FMS
software. Therefore, we are issuing this
AD to prevent, under certain conditions
during the FMS PROF descent, the
uncommanded descent of an airplane
below the selected level-off altitude,
which could result in reducing the
separation between the airplane and
nearby air traffic or terrain. This AD
requires a revision to the Limitations
section of the Airplane Flight Manual
(AFM) to prohibit use of the FMS PROF
mode for descent and/or approach
operations unless certain conditions are
met.

Interim Action

This is considered to be interim
action. The manufacturer has advised
that it currently is developing a software
modification that will address the
unsafe condition addressed by this AD.
Once this modification is developed,
approved, and available, the FAA may
consider additional rulemaking.

FAA'’s Determination of the Effective
Date

An unsafe condition exists that
requires the immediate adoption of this
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AD; therefore, providing notice and
opportunity for public comment before
the AD is issued is impracticable, and
good cause exists to make this AD
effective in less than 30 days.

Comments Invited

This AD is a final rule that involves
requirements that affect flight safety and
was not preceded by notice and an
opportunity for public comment;
however, we invite you to submit any
written relevant data, views, or
arguments regarding this AD. Send your
comments to an address listed under
ADDRESSES. Include ‘“Docket No. FAA—
2004-19017; Directorate Identifier
2004-NM-144—-AD” at the beginning of
your comments. We specifically invite
comments on the overall regulatory,
economic, environmental, and energy
aspects of the AD. We will consider all
comments received by the closing date
and may amend the AD in light of those
comments.

We will post all comments we
receive, without change, to http://
dms.dot.gov, including any personal
information you provide. We will also
post a report summarizing each
substantive verbal contact with FAA
personnel concerning this AD. Using the
search function of our docket Web site,
anyone can find and read the comments
in any of our dockets, including the
name of the individual who sent the
comment (or signed the comment on
behalf of an association, business, labor
union, etc.). You can review the DOT’s
complete Privacy Act Statement in the
Federal Register published on April 11,
2000 (65 FR 19477-78), or you can visit
http://dms.dot.gov.

We are reviewing the writing style we
currently use in regulatory documents.
We are interested in your comments on
whether the style of this document is
clear, and your suggestions to improve
the clarity of our communications with
you. You can get more information
about plain language at http://www/
faa.gov/language and http://
www.plainlanguage.gov.

Regulatory Findings

We have determined that this AD will
not have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national Government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that the regulation:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule”” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this AD. See the ADDRESSES section for
a location to examine the regulatory
evaluation.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

Adoption of the Amendment

m Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.
§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):

2004-18-04 McDonnell Douglas:
Amendment 39-13782. Docket No.
FAA—-2004-19017; Directorate Identifier
2004-NM-144-AD.

Effective Date

(a) This AD becomes effective September
20, 2004.

Affected ADs

(b) None.
Applicability

(c) This AD applies to all McDonnell
Douglas Model MD-10-10F, MD-10-30F,

MD-11F, and 717-200 airplanes; certificated
in any category.

Unsafe Condition

(d) This AD was prompted by a report of
two violations of the selected flight control
panel (FCP) altitude during flight
management system (FMS) profile (PROF)
descents. The FAA is issuing this AD to
prevent, under certain conditions during the
FMS PROF descent, the uncommanded
descent of an airplane below the selected
level-off altitude, which could result in an
unacceptable reduction in the separation
between the airplane and nearby air traffic or
terrain.

Compliance

(e) You are responsible for having the
actions required by this AD performed within
the compliance times specified, unless the
actions have already been done.

AFM Revision

(f) Within 90 days after the effective date
of this AD, revise the Limitations section of
the Airplane Flight Manual (AFM) to include
the following statement. This may be done by
inserting a copy of this AD in the AFM.

“Use of PROF mode for descent and/or
approach operations is prohibited unless

1. The airplane is on path and the FMA
indicates THRUST | xxx | PROF, or

2. The indicated airspeed is below Vmax
for the airplane configuration by at least:

a. 10 knots at indicated altitudes below
10,000 feet, or

b. 15 knots at indicated altitudes of 10,000
feet or above, or

3. Basic autoflight modes (e.g., LVL CHG
V/S, or FPA) are used to recapture the path
when the PROF mode is engaged and the
airplane is:

a. Above or below the path and the FMA
indicates PITCH | xxx | IDLE, or

b. Below the path and the FMA indicates
THRUST | xxx | V/S.”

Note 1: When a statement identical to that
in paragraph (f) of this AD has been included
in the general revisions of the AFM, the
general revisions may be inserted into the
AFM, and the copy of this AD may be
removed from the AFM.

Alternative Methods of Compliance
(AMOCs)

(g) The Manager, Los Angeles Aircraft
Certification Office (ACO), FAA, has the
authority to approve AMOC:s for this AD, if
requested in accordance with the procedures
found in 14 CFR 39.19.

Material Incorporated by Reference

(h) None.

Issued in Renton, Washington, on August
25, 2004.
Kevin M. Mullin,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 04—20015 Filed 9-2-04; 8:45 am]
BILLING CODE 4910-13-M

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 73

[Docket No. FAA-2001-17180; Airspace
Docket No. 03—-AWP-03]

RIN 2120-AA66
Amendment of Restricted Area 2306C,
Yuma West, AZ

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: This action amends the
designated altitudes and times of use for
Restricted Area R—2306C (R-2306C),
Yuma West, AZ. This action would raise
the upper altitude of R-2306C from
17,000 feet mean seal level (MSL) to
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40,000 feet MSL. This action also
reduces the time of use from
continuous, to 0600 to 2200 hours daily
local time, other times by NOTAM. The
U.S. Army requested the modification to
better accommodate existing and future
testing requirements at the Yuma
Proving Ground, AZ. This modification
does not alter the current lateral
boundaries or activities conducted in R—
2306C.

EFFECTIVE DATE: 0901 UTC, November
25, 2004.

FOR FURTHER INFORMATION CONTACT: Ken
McElroy, Airspace and Rules, Office of
System Operations and Safety, Federal
Aviation Administration, 800
Independence Avenue, SW.,
Washington, DC 20591; telephone: (202)
267-8783.

SUPPLEMENTARY INFORMATION:

Background

On May 28, 2004, the FAA proposed
to modify the designated altitudes and
times of use for R-2306C (69 FR 30606).
The U.S. Army requested this
modification to better accommodate
existing and forecasted training
requirements at Yuma Proving Ground,
AZ. Interested parties were invited to
participate in this rulemaking by
submitting written comments. No
comments were received.

The Rule

This action amends 14 Code of
Federal Regulations (14 CFR) part 73
(part 73) by changing the designated
altitude and times of use for R—2306C,
Yuma, AZ. Specifically, this action
changes the designated altitudes from
“Surface to 17,000 feet MSL,” to
“surface to 40,000 feet MSL”. This
amendment also reduces the times of
use from “continuous,” to “0600 to
2200 hours daily local time, other times
by NOTAM.” The U.S. Army requested
this modification to better accommodate
existing and forecast training
requirements at Yuma Proving Ground,
AZ. This action does not change the
current lateral boundaries or activities
conducted within R—2306C.

Section 73.23 of 14 CFR part 73 was
republished in FAA Order 7400.8L,
dated October 7, 2003.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. Therefore, this regulation: (1) Is
not a ‘“‘significant regulatory action”
under Executive Order 12866; (2) is not
a “‘significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)

does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified that this rule, when
promulgated, will not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.

Environmental Review

The FAA determined that this change
applies to on-going military activities
occurring between 17,000 feet MSL and
40,000 feet MSL, and not over noise-
sensitive areas; that there will be no
significant noise increase associated
with this change; and no significant air
quality impacts. The FAA further
determined that this action does not
trigger any extraordinary circumstances
that would warrant further
environmental review. The FAA
concluded that this action is
categorically excluded from further
environmental analysis in accordance
with FAA Order 1050.1E, Policies and
Procedures for Considering
Environmental Impacts, dated June 8,
2004.

List of Subjects in 14 CFR Part 73
Airspace, Navigation (air).
Adoption of the Amendment

m In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 73 as follows:

PART 73—SPECIAL USE AIRSPACE

m 1. The authority citation for part 73
continues to read as follows:
Authority: 49 U.S.C. 106(g), 40103, 40113,

40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§73.23 [Amended]

m 2. §73.23 is amended as follows:
* * * * *

R-2306C Yuma, AZ [Amended]

m By removing ‘“Designated altitude.
Surface to 17,000 feet MSL,” and ‘“Times
of use. Continuous,” and substituting
“Designated altitude. Surface to 40,000
feet MSL,” and ‘“Times of use. 0600 to
2200 daily local time, other times by
NOTAM.”

* * * * *

Issued in Washington, DC on August 27,
2004.

Reginald C. Matthews,

Manager, Airspace and Rules.

[FR Doc. 04—20172 Filed 9-2—-04; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 73

[Docket No. FAA—-2003-16722; Airspace
Docket No. 03-AWP-19]

RIN 2120-AA66
Establishment of Restricted Area
2503D; Camp Pendleton, CA

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This action establishes a
Restricted Area 2503D (R—2503D) at
Camp Pendleton, CA. Specifically, this
action converts the current San Onofre
High and Low Military Operations
Areas (MOAsS) and the associated
Controlled Firing Area (CFA) to R—
2503D. The FAA is taking this action to
assist the Camp Pendleton U.S. Marine
Corps (USMC) Base, CA, mission to
provide realistic fleet training
requirements and enhance safety.

EFFECTIVE DATE: 0901 UTC, November
25, 2004.

FOR FURTHER INFORMATION CONTACT: Ken
McElroy, Airspace and Rules, Office of
System Operations and Safety, Federal
Aviation Administration, 800
Independence Avenue, SW.,
Washington,DC 20591; telephone: (202)
267-8783.

SUPPLEMENTARY INFORMATION

History

On March 26, 2004, the FAA
published in the Federal Register a
notice proposing to establish R-2503D
at Camp Pendleton, CA (69 FR 15746).
Interested parties were invited to
participate in this rulemaking effort by
submitting written comments on the
proposal. In response to the notice, the
FAA received twenty written comments.
All comments received were considered
before making a determination on the
final rule. An analysis of the comments
received and the FAA’s responses are
summarized in the “Discussion of
Comments” section.

Discussion of Comments

The Aircraft Owners and Pilots
Association (AOPA) endorsed the
proposal stating the overall impact of
the proposed changes would be less
severe than the impact of the current
MOA for most general aviation (GA)
pilots. However, if the use of the area
exceeds the times of use stated in the
proposal, no more than twenty days per
year from 0600 to 2400, they would
withdraw their support.
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The FAA agrees with the AOPA
comments. In order for operations to
exceed the times stated in the proposal,
further rulemaking actions would be
required.

Several commentors stated that the
boundary description was not clear
enough for pilots to determine when
they are clear of the proposed airspace.

The FAA agrees with the comments
concerning the boundary description.
To assist visual flight rules (VFR) pilots,
the San Diego VFR Terminal Area Chart
will be amended to include waypoints
and radial (DME), depicting the correct
lateral distance from the shore line.

The Orange County Pilots Association
suggested that the proposal be modified
to establish a corridor along Interstate 5
to allow normal operations on Victor 23
(V-23).

The FAA does not agree. A VFR
corridor along Interstate 5 would not
permit normal operations on V-23. The
restricted area will be managed on a
real-time basis to minimize the impact
on normal operations. Southern
California TRACON (SCT) will be the
designated controlling agency for the
restricted area. The SCT has dedicated
direct landlines with the Marine air
traffic controllers who have the
authority to allow transit through the
area in accordance with a letter of
procedure between SCT and the Marine
Corps.

Several commentors stated that they
will be forced further from the shoreline
over the water during the activation of
the restricted area.

Currently, during MOA activations, a
majority of transitioning VFR pilots
contact SCT for flight following and
receive vectors around the MOA
airspace. They are vectored three miles
offshore. With the new R-2503D,
vectors will only be one mile offshore.
Further, a pilot can contact Camp
Pendleton’s Radar Air Traffic Control
Facility (RATCF) “Longrifle” on 123.2/
301.9 and request transition through R—
2503D. When conditions do not permit
a transition through the area and the
pilot is required to circumnavigate the
area, it is approximately 1 nautical mile
(NM) offshore to remain clear of the
airspace. Instrument flight plans (IFR)
aircraft are vectored to remain clear of
the lateral boundaries of the MOA by
three miles. This change will reduce the
lateral distance offshore for IFR aircraft
from 6 NM to 4 NM.

Several comments were received
concerning the restricted area impact on
IFR operations for both Oceanside and
Carlsbad (McClellan-Palomar) airports.

Pilots operating on IFR will not
experience any additional impact from
the restricted area. Procedures utilized

for IFR operations during activation of
the current MOA’s will remain in use.
Instrument procedures into Oceanside
airport, McClellan-Palomar airport, and
holding over the Oceanside VORTAC
are addressed in a Letter of Procedure
between the SCT and the Military Air
Traffic Control Facility facilitating real
time use of the airspace.

Two comments were received
concerning a lack of public notice on
the proposal.

Formal briefings were provided to the
San Diego Airspace Users Group and
Southern California Airspace Users
Working Group on March 6, 2003, and
April 6, 2003. A formal briefing was also
provided to AOPA on May 7, 2003.
Discussion of the proposal was also
added to regularly scheduled aviation
safety briefings to the public via
coordination with area Flight Standards
District Offices.

The FAA believes that the real-time
procedures for the airspace, and limited
use twenty days per year between 0600
to 2400 hours should minimize the
impact on aviation operations.

With the exception of editorial
changes, this amendment is the same as
that proposed in the notice.

The Rule

The FAA is amending Title 14 Code
of Federal Regulations (14 CFR) part 73
(part 73) to establish R—2503D, Camp
Pendleton, CA. The USMC requested
this change because the existing special
use airspace did not permit essential
large-scale amphibious assault activities
(including artillery live-fire, fixed-wing
close air support, and remotely operated
aircraft operations). The time of
designation for R—2503D will be
intermittent by NOTAM 24 hours in
advance; limited to a maximum use of
20 days per year from 0600 to 2400
hours local time; and no more than 90
days per year between 0001 and 0600
local time. The restricted area is
available for joint-use and is scheduled
for training operations on an as needed
basis subject to the maximum use limits.

This action amends 14 CFR Section
73 of the Federal Aviation Regulations
that were republished in FAA Order
7400.8L dated October 7, 2003.

The FAA has determined that this
proposed regulation only involves an
established body of technical
regulations for which frequent and
routine amendments are necessary to
keep them operationally current.
Therefore, this proposed regulation: (1)
Is not a “significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)

does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified that this rule, when
promulgated, will not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.

Environmental Review

Pursuant to Section 102(2) of the
National Environmental Policy Act of
1969 (NEPA), the Council on
Environmental Quality (CEQ)
regulations implementing NEPA (40
CFR Parts 1500-1508), and other
applicable law, the FAA conducted an
independent review of the U.S. Marine
Corps Final Environmental Assessment
(FEA) for New Restricted Airspace at
Marine Corps Base, Camp Pendleton,
CA, dated August 2003. The FAA
adopted the FEA and prepared a
Finding of No Significant Impact
(FONSI)/Record of Decision (ROD)
dated March 2004. The FONSI/ROD
analyzed the modification of Special
Use Airspace at Marine Corps Base
Camp Pendleton California and
establishment of the restricted area to
support training. This final rule, which
establishes a new restricted area, will
not result in significant environmental
impacts.

List of Subjects in 14 CFR Part 73
Airspace, Navigation (air).
Adoption of the Amendment

m In consideration of the foregoing, the
Federal Aviation Administration
proposes to amend 14 CFR part 73 as
follows:

PART 73—SPECIAL USE AIRSPACE

m 1. The authority citation for part 73
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§73.25 [Amended]
m 2.§73.25 isamended as follows:

* * * * *

R-2503D Camp Pendleton, CA (Added)

Boundaries. Beginning at lat. 33°22°42” N.;
long. 117°3645” W.; to lat. 33°27°13” N.;
long. 117°34’17” W.; to lat. 33°18"41” N.;
long. 117°23’58” W.; to lat. 33°17°30” N;
long. 117°16’43” W.; to lat. 33°14’09” N.;
long. 117°26738” W.; to the point of the
beginning by following a line 1 NM from
and parallel to the shoreline.

Designated altitudes. 2,000 feet MSL to

11,000 feet MSL.



53798

Federal Register/Vol. 69, No. 171/Friday, September 3, 2004 /Rules and Regulations

Time of designation. Intermittent by
NOTAM 24 hours in advance not to exceed
20 days per year from 0600 to 2400 local time
and not more than 90 days per year between
0001 and 0600 local.

Controlling agency. FAA, Southern
California TRACON.

Using agency. U.S. Marine Corps,
Commanding General, MCB Camp Pendleton,
CA.

* * * * *

Issued in Washington, DC, August 27,
2004.

Reginald C. Matthews,

Manager, Airspace and Rules.

[FR Doc. 04—20173 Filed 9-2—-04; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 97
[Docket No. 30423; Amdt. No. 3104]
Standard Instrument Approach

Procedures; Miscellaneous
Amendments

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This amendment establishes,
amends, suspends, or revokes Standard
Instrument Approach Procedures
(SIAPs) for operations at certain
airports. These regulatory actions are
needed because of the adoption of new
or revised criteria, or because of changes
occurring in the National Airspace
System, such as the commissioning of
new navigational facilities, addition of
new obstacles, or changes in air traffic
requirements. These changes are
designed to provide safe and efficient
use of the navigable airspace and to
promote safe flight operations under
instrument flight rules at the affected
airports.

DATES: This rule is effective September
3, 2004. The compliance date for each
SIAP is specified in the amendatory
provisions.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of September
3, 2004.

ADDRESSES: Availability of matters
incorporated by reference in the
amendment is as follows:

For Examination—

1. FAA Rules Docket, FAA
Headquarters Building, 800
Independence Avenue, SW.,
Washington, DC 20591;

2. The FAA Regional Office of the
region in which the affected airport is
located;

3. The Flight Inspection Area Office
which originated the SIAP; or,

4. The National Archives and Records
Administration(NARA). For information
on the availability of this material at
NARA, call 202-741-6030, or go to:
http://www.archives.gov/
federal_register/
code_of federal_regulations/
ibr_locations.html.

For Purchase—Individual SIAP
copies may be obtained from:

1. FAA Public Inquiry Center (APA—
200), FAA Headquarters Building, 800
Independence Avenue, SW.,
Washington, DC 20591; or

2. The FAA Regional Office of the
region in which the affected airport is
located.

By Subscription—Copies of all SIAPs,
mailed once every 2 weeks, are for sale
by the Superintendent of Documents,
U.S. Government Printing Office,
Washington, DC 20402.

FOR FURTHER INFORMATION CONTACT:
Donald P. Pate, Flight Procedure
Standards Branch (AMCAFS-420),
Flight Technologies and Programs
Division, Flight Standards Service,
Federal Aviation Administration, Mike
Monroney Aeronautical Center, 6500
South MacArthur Blvd. Oklahoma City,
OK 73169 (Mail Address: P.O. Box
25082 Oklahoma Gity, OK 73125)
telephone: (405) 954—-4164.

SUPPLEMENTARY INFORMATION: This
amendment to part 97 of the Federal
Aviation Regulations (14 CFR part 97)
establishes, amends, suspends, or
revokes Standard Instrument Approach
Procedures (SIAPs). The complete
regulatory description of each SIAP is
contained in official FAA form
documents which are incorporated by
reference in this amendment under 5
U.S.C. 552(a), 1 CFR part 51, and § 97.20
of the Federal Aviation Regulations
(FAR). The applicable FAA Forms are
identified as FAA Forms 8260-3, 8260—
4, and 8260-5. Materials incorporated
by reference are available for
examination or purchase as stated
above.

The large number of SIAPs, their
complex nature, and the need for a
special format make their verbatim
publication in the Federal Register
expensive and impractical. Further,
airmen do not use the regulatory text of
the SIAPs, but refer to their graphic
depiction on charts printed by
publishers of aeronautical materials.
Thus, the advantages of incorporation
by reference are realized and
publication of the complete description

of each SIAP contained in FAA form
documents is unnecessary. The
provisions of this amendment state the
affected CFR (and FAR) sections, with
the types and effective dates of the
SIAPs. This amendment also identifies
the airport, its location, the procedure
identification and the amendment
number.

The Rule

This amendment to part 97 is effective
upon publication of each separate SIAP
as contained in the transmittal. Some
SIAP amendments may have been
previously issued by the FAA in a
National Flight Data Center (NFDC)
Notice to Airmen (NOTAM) as an
emergency action of immediate flight
safety relating directly to published
aeronautical charts. The circumstances
which created the need for some SIAP
amendments may require making them
effective in less than 30 days. For the
remaining SIAPs, an effective date at
least 30 days after publication is
provided.

Further, the SIAPs contained in this
amendment are based on the criteria
contained in the U.S. Standard for
Terminal Instrument Procedures
(TERPS). In developing these SIAPs, the
TERPS criteria were applied to the
conditions existing or anticipated at the
affected airports. Because of the close
and immediate relationship between
these SIAPs and safety in air commerce,
I find that notice and public procedure
before adopting these SIAPs are
impracticable and contrary to the public
interest and, where applicable, that
good cause exists for making some
SIAPs effective in less than 30 days.

Conclusion

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. It, therefore—(1) is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. For the same
reason, the FAA certifies that this
amendment will not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.

List of Subjects in 14 CFR Part 97

Air traffic control, Airports,
Incorporation by reference, and
Navigation (Air).
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Issued in Washington, DC, on August 27,
2004.

James J. Ballough,
Director, Flight Standards Service.

Adoption of the Amendment

m Accordingly, pursuant to the authority
delegated to me, part 97 of the Federal
Aviation Regulations (14 CFR part 97) is
amended by establishing, amending,
suspending, or revoking Standard
Instrument Approach Procedures,
effective at 0901 UTC on the dates
specified, as follows:

PART 97—STANDARD INSTRUMENT
APPROACH PROCEDURES

m 1. The authority citation for part 97
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40106,
40113, 40114, 40120, 44502, 44514, 44701,
44719, 44721-44722.

m 2. Part 97 is amended to read as
follows:

* * * Effective September 30, 2004

Greenville, AL, Mac Crenshaw Memorial,
RNAV (GPS) RWY 14, Orig

Greenville, AL, Mac Crenshaw Memorial,
RNAV (GPS) RWY 32, Orig

Greenville, AL, Mac Crenshaw Memorial,
GPS RWY 14, Orig-A, CANCELLED

Greenville, AL, Mac Crenshaw Memorial,
GPS RWY 32, Orig-A, CANCELLED

Anchorage, AK, Ted Stevens Anchorage Intl,
RNAYV (GPS) RWY 6R, Amdt 1

San Francisco, CA, San Francisco Intl, LDA
PRM RWY 28R, Orig, (Simultaneous
Close Parallel)

San Francisco, CA, San Francisco Intl, ILS
PRM RWY 28L, Orig (Simultaneous
Close Parallel)

San Jose, CA, Norman Y. Mineta San Jose
Intl, VOR RWY 12R, Amdt 4

San Jose, CA, Norman Y. Mineta San Jose
Intl, VOR/DME RWY 30L, Amdt 2

San Jose, CA, Norman Y. Mineta San Jose
Intl, VOR-A, Orig, CANCELLED

San Jose, CA, Norman Y. Mineta San Jose
Intl, NDB/DME RWY 30L, Amdt 6

San Jose, CA, Norman Y. Mineta San Jose
Intl, ILS OR LOC RWY 12R, Amdt 6

San Jose, CA, Norman Y. Mineta San Jose
Intl, ILS OR LOC/DME RWY 30L, Amdt
22

San Jose, CA, Norman Y. Mineta San Jose
Intl, LOC/DME RWY 30L, Amdt 11A,
CANCELLED

Crestview, FL, Bob Sikes, VOR-A, Amdt 12

Crestview, FL, Bob Sikes, NDB RWY 17,
Amdt 3

Crestview, FL, Bob Sikes, ILS OR LOC RWY
17, Orig-B

Crestview, FL, Bob Sikes, RNAV (GPS) RWY
35, Orig

Fernandina Beach, FL, Fernandina Beach
Muni, RNAV (GPS) RWY 13, Orig

Fernandina Beach, FL, Fernandina Beach
Muni, GPS RWY 13, Orig-A,
CANCELLED

Augusta, GA, Augusta Regional at Bush
Field, RNAV (GPS) RWY 17, Amdt 1

Augusta, GA, Augusta Regional at Bush
Field, RNAV (GPS) RWY 35, Amdt 1
Marion, IN, Marion Muni, ILS OR LOC RWY
4, Amdt 7

Marion, IN, Marion Muni, VOR RWY 4,
Amdt 13

Marion, IN, Marion Muni, VOR RWY 15,
Amdt 10

Marion, IN, Marion Muni, VOR RWY 22,
Amdt 16

Marion, IN, Marion Muni, RNAV (GPS) RWY
15, Orig

Marion, IN, Marion Muni, RNAV (GPS) RWY
22, Orig

Marion, IN, Marion Muni, RNAV (GPS) RWY
33, Orig

Owensboro, KY, Owensboro-Daviess County,
ILS OR LOC RWY 36, Amdt 11

Owensboro, KY, Owensboro-Daviess County,
RNAYV (GPS) RWY 5, Orig

Owensboro, KY, Owensboro-Daviess County,
RNAV (GPS) RWY 18, Orig

Owensboro, KY, Owensboro-Daviess County,
RNAV (GPS) RWY 23, Orig

Owensboro, KY, Owensboro-Daviess County,
RNAV (GPS) RWY 36, Orig

Owensboro, KY, Owensboro-Daviess County,
NDB RWY 36, Amdt 9

Owensboro, KY, Owensboro-Daviess County,
VOR RWY 5, Amdt 1

Owensboro, KY, Owensboro-Daviess County,
VOR RWY 18, Amdt 9

Owensboro, KY, Owensboro-Daviess County,
VOR RWY 36, Amdt 17

Owensboro, KY, Owensboro-Daviess County,
GPS RWY 5, Orig, CANCELLED

Orange, MA, Orange Muni, VOR-A, Amdt 6B

Orange, MA, Orange Muni, NDB RWY 32,
Orig

Orange, MA, Orange Muni, NDB OR GPS-B,
Amdt 4C, CANCELLED

Minneapolis, MN, Minneapolis-St Paul Intl/
Wold Chamberlain, ILS OR LOC RWY
12L, Amdt 6A, ILS RWY 12L (CAT II)
Amdt 6A, ILS RWY 12L (CAT III) Amdt
6A

Omaha, NE, Eppley Airfield, ILS OR LOC
RWY 32R, Orig; ILS RWY 32R (CAT II),
Orig; ILS RWY 32R (CAT III), Orig

Las Vegas, NV, McCarran Intl, ILS OR LOC/
DME RWY 1L, Orig

Atlantic City, NJ, Atlantic City International,
ILS OR LOC/DME RWY 31, Orig

Tucumcari, NM, Tucumcari Muni, VOR RWY
26, Amdt 6

Buffalo, NY, Buffalo Niagara Intl, ILS OR
LOC/DME RWY 32, Orig

Massena, NY, Massena Intl-Richards Field,
VOR-A, Orig

Massena, NY, Massena Intl-Richards Field,
VOR OR GPS RWY 27, Amdt 4A,
CANCELLED

Massena, NY, Massena Intl-Richards Field,
VOR/DME RNAV OR GPS RWY 5, Amdt
5A, CANCELLED

Massena, NY, Massena Intl-Richards Field,
VOR/DME RNAV OR GPS RWY 23,
Amdt 7A, CANCELLED

Massena, NY, Massena Intl-Richards Field,
RNAV (GPS) Y RWY 5, Orig

Massena, NY, Massena Intl-Richards Field,
RNAV (GPS) Z RWY 5, Orig

Massena, NY, Massena Intl-Richards Field,
RNAV (GPS) RWY 9, Orig

Massena, NY, Massena Intl-Richards Field,
RNAV (GPS) RWY 23, Orig

Massena, NY, Massena Intl-Richards Field,
RNAYV (GPS) RWY 27, Orig

Cleveland, OH, Cleveland-Hopkins Intl, ILS
OR LOC RWY 6R, Amdt 19A, ILS RWY
6R (CAT II) Amdt 19A, ILS RWY 6R
(CAT III), Amdt 19A

Cleveland, OH, Cleveland-Hopkins Intl,
RNAYV (GPS) Y RWY 6L, Orig-A,
CANCELLED

Cleveland, OH, Cleveland-Hopkins Intl,
RNAYV (GPS) RWY 6L, Amdt 1

San Antonio, TX, San Antonio Intl, NDB
RWY 12R, Amdt 21

San Antonio, TX, San Antonio Intl, NDB
RWY 30L, Amdt 12

San Antonio, TX, San Antonio Intl, VOR/
DME RNAV RWY 30L, Amdt 11,
CANCELLED

San Antonio, TX, San Antonio Intl, RNAV
(GPS) RWY 3, Amdt 1

Charlottesville, VA, Charlottesville-
Albemarle, ILS OR LOC RWY 3, Amdt 13

Charlottesville, VA, Charlottesville-
Albemarle, NDB RWY 3, Amdt 16

* * * Effective October 28, 2004

Belleville, IL, Scott AFB/Midamerica, NDB
RWY 32L, Orig

Indianapolis, IN, Indianapolis Metropolitan,
NDB RWY 15, Amdt 2

Indianapolis, IN, Indianapolis Metropolitan,
VOR RWY 33, Amdt 9

Indianapolis, IN, Indianapolis Metropolitan,
GPS RWY 33, Orig-A, CANCELLED

Indianapolis, IN, Indianapolis Metropolitan,
RNAYV (GPS) RWY 15, Orig

Indianapolis, IN, Indianapolis Metropolitan,
RNAYV (GPS) RWY 33, Orig

Kalamazoo, MI, Kalamazoo/Battle Creek Intl,
VOR RWY 5, Orig-B

Hibbing, MN, Chisholm-Hibbing, RNAV
(GPS) RWY 22, Orig-A

Oshkosh, WI, Wittman Regional, RNAV
(GPS) RWY 36, Amdt 1B

* * * Effective November 25, 2004

Sandersville, GA, Kaolin Field, VOR/DME—-
A, Amdt 5

Sandersville, GA, Kaolin Field, RNAV (GPS)
RWY 12, Orig

Sandersville, GA, Kaolin Field, RNAV (GPS)
RWY 30, Orig

Northwood, ND, Northwood Muni-Vince Fld,
RNAYV (GPS) RWY 26, Orig

Philadelphia, PA, Philadelphia International,
RNAYV (GPS) RWY 35, AMDT 1

Philadelphia, PA, Philadelphia International,
RNAYV (GPS) Y RWY 9R, AMDT 1

Philadelphia, PA, Philadelphia International,
RNAV (GPS) Z RWY 9R, AMDT 1

Tullahoma, TN, Tullahoma Regional Arpt/
Wm Northern Field, RNAV (GPS) RWY
6, Orig

Tullahoma, TN, Tullahoma Regional Arpt/
Wm Northern Field, RNAV (GPS) RWY
18, Orig

Tullahoma, TN, Tullahoma Regional Arpt/
Wm Northern Field, RNAV (GPS) RWY
24, Orig

Tullahoma, TN, Tullahoma Regional Arpt/
Wm Northern Field, RNAV (GPS) RWY
36, Orig

Tullahoma, TN, Tullahoma Regional Arpt/
Wm Northern Field, NDB RWY 18, Amdt
2
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Tullahoma, TN, Tullahoma Regional Arpt/
Wm Northern Field, SDF RWY 18, Amdt
4

Tullahoma, TN, Tullahoma Regional Arpt/
Wm Northern Field, VOR RWY 6, Orig

Tullahoma, TN, Tullahoma Regional Arpt/
Wm Northern Field, VOR RWY 24, Orig

Tullahoma, TN, Tullahoma Regional Arpt/
Wm Northern Field, VOR/DME A, Orig,
CANCELLED

Tullahoma, TN, Tullahoma Regional Arpt/
Wm Northern Field, VOR/DME OR GPS—-
B, Amdt 3B, CANCELLED

Tullahoma, TN, Tullahoma Regional Arpt/
Wm Northern Field, VOR/DME RNAV
OR GPS RWY 36, Amdt 4, CANCELLED

[FR Doc. 04—20060 Filed 9-2-04; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

18 CFR Part 342
[Docket No. RM93-11-002; Order No. 650]

Revisions to Oil Pipeline Regulations
Pursuant to the Energy Policy Act of
1992

Issued August 27, 2004.

AGENCY: Federal Energy Regulatory
Commission.

ACTION: Final rule.

SUMMARY: The Federal Energy
Regulatory Commission is amending a
certain regulation following a judicial
determination that the Commission
acted properly in establishing the oil
pipeline rate index.

EFFECTIVE DATE: The rule will become
effective September 3, 2004.

FOR FURTHER INFORMATION CONTACT:
Harris Wood, Office of General Counsel,
Federal Energy Regulatory Commission,
888 First Street, NE., Washington, DC
20426; (202) 502-8224.

SUPPLEMENTARY INFORMATION:

Before Commissioners: Pat Wood, I1I,
Chairman; Nora Mead Brownell, Joseph
T. Kelliher, and Suedeen G. Kelly.
Revisions to oil pipeline regulations
pursuant to the Energy Policy Act of
1992; Docket No. RM93-11-002.

1. The Federal Energy Regulatory
Commission (Commission) is modifying
a certain regulation pertaining to oil
pipeline ratemaking following a judicial
determination upholding the
Commission’s determination that the
appropriate index for oil pipeline rate
changes is the Producer Price Index,
from and after July 2001.

Background and Discussion

2. On October 22, 1993, in response
to the requirements of Title XVIII of the

Energy Policy Act of 1992, the
Commission issued Order No. 561,2 in
which the Commission
comprehensively revised the
Commission’s regulation of the oil
pipeline industry. Among other things,
Order No. 561 established a price cap
for oil pipeline rates, to be adjusted
annually based upon changes in the
Producer Price Index for Finished
Goods (published each May by the U.S.
Department of Labor, Bureau of Labor
Statistics) minus one percent (PPI-1).
Order No. 561 recognized that its
responsibilities under the Interstate
Commerce Act,? to both shippers and
pipelines, required monitoring of the
relationship between the change in the
selected index and the actual cost
changes experienced by the industry.
Therefore, the Commission stated that it
would review the choice of index every
5 years.#

3. On July 27, 2000, the Commission
issued a notice of inquiry in Docket No.
RMO00-11-000 on its five-year review of
the oil pricing index.> After receiving
and considering comments of numerous
parties, the Commission affirmed that
the PPI-1 index closely approximated
the actual cost changes in the oil
pipeline industry as reported in FERC
Form No. 6, and concluded that this
index continued to satisfy the mandates
of the Energy Policy Act of 1992.6
Review of this order was sought by the
Association of Oil Pipe Lines (AOPL),
and on March 1, 2002, the U.S. Court of
Appeals for the D.C. Circuit remanded
the proceeding to the Commission for
further review and explanation,
particularly with respect to the choice of
PPI-1 as the appropriate index for
future oil pipeline rate changes.”

4. Two separate petitions for
Commission action on the remand by
the Court were filed, one by AOPL, and
the other jointly by Sinclair Oil
Corporation and Tesoro Refining and
Marketing Company (Shippers). AOPL
argued for the use of the PPI, while
Shippers urged the Commission to
reaffirm its decision to use PPI-1, as the

142 U.S.C.A. 7172 note (West Supp. 1993).

References to the Energy Policy Act are to this note,
indicating the section number of the statute.

2Revisions to Oil Pipeline Regulations Pursuant
to the Energy Policy Act of 1992, FERC Stats. &
Regs. (Regs. Preambles, 1991-1996), {30,985
(1993); order on reh’g., FERC Stats. & Regs. (Regs.
Preambles, 1991-1996) { 31,000; aff’d., Association
of Oil Pipe Lines v. Federal Energy Regulatory
Commission, 83 F.3d 1424 (D.C. Cir. 1996).

349 U.S.C. app. 1 (1988).

4Order No. 561, {30,985 at 30,952.

5 FERC Statutes & Regulations [Notices] {35,536
(2000).

693 FERC 161,266 (2000).

7 Association of Oil Pipe Lines v. FERC, 281 F.3d
239 (D.C. Cir. 2002).

appropriate index to measure cost
changes in the oil pipeline industry. On
February 24, 2003, the Commission
issued its order on remand, determining
after further cost data analysis that the
appropriate oil pricing index for the
current five year period should be the
PPI.8 Review of this order was sought by
the Shippers, and on April 9, 2004, the
Court affirmed the Commission.®

5. In view of the Court’s finding that
the Commission had acted properly in
establishing the PPI as the appropriate
oil pricing index, the Commission
amends 18 CFR part 342, section
342.3(d)(2) by deleting “, and then
subtracting 0.01” from the end of that
section.

Information Collection Statement

6. There is no need for Office of
Management and Budget review 10
under section 3507(d) of the Paperwork
Reduction Act of 1995, since this final
rule does not affect information
collection and recordkeeping
requirements.

Environmental Analysis

7. The Commission is required to
prepare an Environmental Assessment
or an Environmental Impact Statement
for any action that may have a
significant adverse effect on the human
environment.'2 However, the
Commission has categorically excluded
certain actions from this requirement as
not having a significant effect on the
human environment.3 The clarifying
and corrective nature of the change here
promulgated qualifies for such an
exclusion.4

Regulatory Flexibility Act Certification

8. The Regulatory Flexibility Act of
1980 (RFA) 15 generally requires a
description and analysis of final rules
that will have significant economic
impact on a substantial number of small
entities. Inasmuch as the change here
promulgated reduces the complexity of
oil pipeline ratemaking, the change will
have no significant economic impact on
a substantial number of small entities.

8102 FERC {61,195 (2003).

9 Flying J Inc., et al. v. Federal Energy Regulatory
Commission, 363 F. 3d 495 (D.C. Cir. 2004).

105 CFR 1320.11.

1144 U.S.C. 3507(d).

12 Order No. 486, Regulations Implementing the
National Environmental Policy Act, 52 FR 47897
(Dec. 17, 1987), FERC Stats. & Regs. Preambles
1986-1990 30,783 (1987).

1318 CFR 380.4.

1418 CFR 380.4(a)(2)(ii).

155 U.S.C. 601-612
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Accordingly, no regulatory flexibility
analysis is required.

Document Availability

9. In addition to publishing the full
text of this document in the Federal
Register, the Commission provides all
interested persons an opportunity to
view and/or print the contents of this
document via the Internet through
FERC’s home page (http://www.ferc.gov)
and in FERC’s Public Reference Room
during normal business hours (8:30 a.m.
to 5 p.m. eastern time) at 888 First
Street, NE., Room 2A, Washington, DC
20426. The full text of this document is
available on the FERC’s Home Page at
the eLibrary link. To access this
document in eLibrary, type the docket
number excluding the last three digits of
this document in the docket number
field and follow other directions on the
search page.

10. User assistance is available for
eLibrary and other aspects of the FERC’s
Web site during normal business hours.
For assistance, contact FERC Online
Support at FercOnlineSupport@ferc.gov,
or call toll-free at (866) 208—3676, or for
TTY, contact (202) 502—-8659.

Effective Date

11.These regulations are effective
immediately, pursuant to 5 U.S.C.
533(b), upon the date of publication in
the Federal Register. The Commission
is issuing this as a final rule without a
period for public comment, because
under 5 U.S.C. 533(b), notice and
comment procedures are unnecessary
where a rulemaking concerns only
agency procedure and practice or where
the agency finds notice and comment
unnecessary. Inasmuch as the change
promulgated in this proceeding is
consistent with a court remand and
subsequent affirmance of the
Commission’s order on remand, and
because substantial public comments
have already been made on the
substance of the change, the
Commission finds that further notice
and comment are unnecessary. The
provisions of 5 U.S.C. 801 regarding
Congressional review of Final Rules
does not apply to this Final Rule,
because the rule concerns agency
procedure and practice and will not
substantially affect the rights of non-
agency parties.

Congressional Notification

12. The Commission has determined
with the concurrence of the
Administrator of the Office of
Information and Regulatory Affairs of
the Office of Management and Budget,
that this rule is not a major rule within
the meaning of section 251 of the Small

Business Regulatory Enforcement
Fairness Act of 1996.16 The Commission
will submit the Final Rule to both
Houses of Congress and the General
Accounting Office.1”

List of Subjects in 18 CFR Part 342
Reporting and recordkeeping
requirements.
By the Commission.
Magalie R. Salas,
Secretary.
m In consideration of the foregoing, the
Commission amends part 342, chapter I,

title 18, Code of Federal Regulations, as
follows:

SUBCHAPTER P—REGULATIONS UNDER
THE INTERSTATE COMMERCE ACT

PART 342—OIL PIPELINE RATE
METHODOLOGIES AND PROCEDURES

§342.3 [Amended]

m 1. Part 342, section 342.3(d)(2) is
amended by removing the words ”’, and
then subtracting 0.01”.

[FR Doc. 04—20084 Filed 9-2-04; 8:45 am)]
BILLING CODE 6717-01-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Part 201

[Docket Nos. 1998N-0337, 1996N-0420,
1995N-0259, and 1990P—-0201]

RIN 0910-AA79

Over-the-Counter Human Drugs;
Labeling Requirements; Delay of
Implementation Date

AGENCY: Food and Drug Administration,
HHS.

ACTION: Final rule; delay of
implementation date of certain
provisions.

SUMMARY: The Food and Drug
Administration (FDA) is providing a
delay of the implementation date for
certain products subject to its final rule
that established standardized format
and content requirements for the
labeling of over-the-counter (OTC) drug
products (drug facts rule). That final
rule requires all OTC drug products to
comply with new format and labeling
requirements within prescribed
implementation periods. The agency
intends in a future issue of the Federal
Register to propose an amendment to

16 See 5 U.S.C. 804(2)(2000).
17 See 5 U.S.C. 801(a)(1)(A)(2000).

the drug facts rule to modify the
labeling requirements for OTC
sunscreen drug products. This
document postpones the
implementation date of the drug facts
rule as it applies to OTC sunscreen drug
products pending the outcome of the
future rulemaking.
DATES: Effective: October 4, 2004. FDA
is delaying the May 16, 2005,
implementation date for the drug facts
rule (21 CFR 201.66) as it applies to
OTC sunscreen drug products (21 CFR
part 352) until further notice.
Comment Date: Submit written or
electronic comments by December 2,
2004.

ADDRESSES: You may submit comments,
identified by Docket Nos. 1998N-0337,
1996N-0420, 1995N—-0259, and 1990P—
0201 and/or RIN number 0910-AA79,
by any of the following methods:

¢ Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

¢ Agency Web site: http://
www.fda.gov/docket/ecomments.
Follow the instructions for submitting
comments on the agency Web site.

¢ E-mail: fdadockets@oc.fda.gov.
Include Docket Nos. 1998N—-0337,
1996N-0420, 1995N—0259, and 1990P—
0201 and/or RIN number 0910-AA79 in
the subject line of your e-mail message.

e FAX:301-827-6870.

¢ Mail/Hand delivery/Courier [For
paper, disk, or CD-ROM submissions]:
Division of Dockets Management, 5630
Fishers Lane, rm. 1061, Rockville, MD
20852.

Instructions: All submissions received
must include the agency name and
docket numbers or regulatory
information number (RIN) for this
rulemaking. All comments received will
be posted without change to http://
www.fda.gov/ohrms/dockets/
default.htm, including any personal
information provided. For detailed
instructions on submitting comments
and additional information on the
rulemaking process, see the
“Comments” heading of the
SUPPLEMENTARY INFORMATION section of
this document.

Docket: For access to the dockets to
read background documents or
comments received, go to http://
www.fda.gov/ohrms/dockets/
default.htm and/or the Division of
Dockets Management, 5630 Fishers
Lane, rm. 1061, Rockville, MD 20852.
FOR FURTHER INFORMATION CONTACT:
Gerald M. Rachanow, Center for Drug
Evaluation and Research (HFD-560),
Food and Drug Administration, 5600
Fishers Lane, Rockville, MD 20857,
301-827-2307.
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SUPPLEMENTARY INFORMATION:

I. Background

In the Federal Register of March 17,
1999 (64 FR 13254), FDA published a
final rule establishing standardized
format and standardized content
requirements for the labeling of OTC
drug products (drug facts rule). Those
requirements are codified in § 201.66.

Section 201.66(a) states that the
content and format requirements in
§201.66 apply to the labeling of all OTC
drug products. In the drug facts rule and
in subsequent documents, FDA
provided different dates by which OTC
drug products had to comply with the
new requirements. These dates varied
according to the regulatory status of the
products (64 FR 13254 at 13273 and
13274).

A. Compliance Dates for the Drug Facts
Rule

1. Products in the OTC Drug Review

Products for which a final monograph
(FM) became effective on or after April
16, 1999, had to comply ‘““as of: (1) The
applicable implementation date for that
final monograph, (2) the next major
revision to any part of the label or
labeling after April 16, 2001, or (3) April
18, 2005, whichever occurs first.”
Combination drug products in which
one or more active ingredients were the
subject of an FM, and one or more
ingredients were still under review as of
the effective date of the drug facts rule,
had to comply as of the implementation
date for the last applicable FM for the
combination, or as of April 16, 2001,
whichever occurred first. Combination
products in which none of the active
ingredients was the subject of an FM or
monographs as of the effective date of
the drug facts rule had to comply “as of:
(1) The implementation date of the last
applicable final monograph for the
combination, (2) the next major revision
to any part of the label or labeling after
April 16, 2001, or (3) April 18, 2005,
whichever comes first.”

2. Products Marketed Under NDAs and
ANDASs

Products that were the subject of a
drug application (NDA or ANDA) that
was approved before April 16, 1999, had
to comply with the drug facts rule as of
April 16, 2001. Products that became
the subject of an approved NDA or
ANDA on or after April 16, 1999, were
required to comply with the drug facts
rule at the time of approval (64 FR
13254 at 13274).

3. Additional Provisions

In addition, any OTC drug product
not described in sections I.A.1 and I.A.2

of this document had to comply with
the drug facts rule ““as of: (1) The next
major revision to any part of the label
or labeling after April 16, 2001, or (2)
April 18, 2005, whichever occurs first.”

B. Correction Document

In the Federal Register of April 15,
1999 (64 FR 18571), FDA published a
correction to the drug facts rule and
changed its effective date from April 16,
1999, to May 16, 1999. While FDA did
not explicitly discuss the
implementation plan and compliance
dates for the drug facts rule, the
correction had the effect of changing the
compliance dates for the drug facts rule
as follows: (1) The April 16, 1999,
compliance date became May 16, 1999;
(2) the April 16, 2001, compliance date
became May 16, 2001; and (3) the April
18, 2005, compliance date became May
16, 2005.

C. Partial Extension

In the Federal Register of June 20,
2000 (65 FR 38191), FDA published a
partial extension of compliance dates
for the drug facts rule. FDA extended
the May 16, 2001, date to May 16, 2002
(and the corresponding May 16, 2002,
date for products with annual sales of
less than $25,000 to May 16, 2003). The
May 16, 2005, date was not changed.
FDA did not extend the date for
products marketed under an NDA or
ANDA approved after May 16, 1999.
FDA also made one minor change in the
implementation chart that appeared in
the drug facts rule (64 FR 13254 at
13274). That change involved
combination products subject to an OTC
drug monograph or monographs in
which at least one applicable
monograph was finalized before May 16,
1999, and at least one applicable
monograph was finalized on or after
May 16, 1999. The final rule had stated
the compliance date for such products
as “Within the period specified in the
last applicable monograph to be
finalized, or by May 16, 2002 (or by May
16, 2003, if annual sales of the product
are less than $25,000), whichever occurs
first.” FDA recognized that some final
monographs may be finalized close to
the May 16, 2002, date. If that occurred,
relabeling might be required at two
closely related time intervals by two
different final rules. FDA added that it
would be aware of that possibility when
the last applicable monograph is
published and would make allowance
there to avoid this dual relabeling
within a short time period. Therefore, at
the end of the time period for this
specific type of combination product in
the implementation chart, FDA added
the words ‘“unless the last applicable

monograph to be finalized specifies a
later date.” The restated implementation
chart can be found at 65 FR 38191 at
38193. FDA concluded that this
additional language should alleviate any
possible ambiguities that might have
existed about when relabeling required
by two different rules would have to
occur. A similar concept applies to
FDA'’s delay of the drug facts rule for
OTC sunscreen drug products discussed
in section III of this document.

II. Stay of the FM for OTC Sunscreen
Drug Products

In the Federal Register of May 21,
1999 (64 FR 27666), FDA published the
FM for OTC sunscreen drug products in
part 352. In the Federal Register of
December 31, 2001 (66 FR 67485), FDA
stayed that final rule until further
notice. FDA issued that partial stay
because it intends to propose
amendments to part 352 that address
both ultraviolet A and ultraviolet B
radiation protection. FDA stated that
because the agency has not yet
published the proposed amendment to
part 352, it is not possible for
manufacturers of OTC sunscreen drug
products to relabel and test their
products in accord with an amended
FM by the, then current, effective date
of December 31, 2002. Accordingly,
FDA stayed part 352 until further notice
could be provided in a future issue of
the Federal Register. FDA added that it
anticipated the new effective date
would not be before January 1, 2005.
The future document will contain
proposed amendments to the drug facts
labeling currently included in part 352
for OTC sunscreen drug products. At
this time, FDA has not completed the
proposed amendment of the sunscreen
FM discussed in the December 31, 2001,
stay.

III. FDA’s Delay of the Drug Facts Rule
for OTC Sunscreen Drug Products

FDA has determined that a final
amendment of the sunscreen FM will
not be completed by the May 16, 2005,
final implementation date for the OTC
drug facts rule. FDA hopes to publish
the final amendment of the sunscreen
FM shortly after the May 16, 2005,
implementation date. Thus, to avoid
dual relabeling that might be required at
two closely related time intervals by two
different final rules, FDA believes the
final implementation date for the OTC
drug facts rule should also be
concurrently delayed as it applies to
OTC sunscreen drug products. For these
reasons, FDA is delaying the May 16,
2005, implementation date for the drug
facts rule as it applies to OTC sunscreen
drug products until further notice. The
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new implementation date for these
products will be coordinated with the
lifting of the stay for OTC sunscreen
drug products covered by part 352.

The delay in the implementation date
for OTC sunscreen drug products will
remain in effect until FDA publishes an
amended FM and provides a new
compliance date or until FDA issues
further notice. In either case, the delay
enables manufacturers of these products
to continue marketing them in their
present labeling formats pending
completion of the amended FM. The
labeling of these products still needs to
comply with the Federal Food, Drug,
and Cosmetic Act (the act) and other
applicable regulatory requirements.
Notwithstanding this delay in the
implementation date, manufacturers
who wish to do so may still relabel the
affected products in the drug facts
format, particularly when existing
labeling is exhausted and relabeling
would occur in the normal course of
business.

To the extent that 5 U.S.C. 553 applies
to this action, it is exempt from notice
and comment because it constitutes a
rule of procedure under 5 U.S.C.
553(b)(3)(A). Alternatively, FDA’s
implementation of this action without
opportunity for public comment comes
within the good cause exceptions in 5
U.S.C. 553(b)(3)(B) in that obtaining
public comment is impracticable,
unnecessary, and contrary to the public
interest. FDA is delaying the
compliance date of § 201.66 for OTC
sunscreen drug products because it
intends to amend the FM for those
products in the near future. That
amendment will propose a new
compliance date for those products to
implement § 201.66 and provide an
opportunity to comment on this new
date. In addition, given the imminence
of the current implementation date,
seeking prior public comment on this
delay is contrary to the public interest
in the orderly issuance and
implementation of regulations. Notice
and comment procedures in this
instance would create uncertainty,
confusion, and undue financial
hardship because, during the time that
FDA would be proposing to extend the
implementation date for § 201.66, those
companies affected would have to be
preparing to relabel to comply with the
May 16, 2005, implementation date. In
accordance with 21 CFR 10.40(e)(1),
FDA is providing an opportunity for
comment on whether this delay should
be modified or revoked.

IV. Delay of May 16, 2005,
Implementation Date for Other OTC
Drug Products

FDA is not delaying the May 16, 2005,
implementation date for the drug facts
rule for any other OTC drug products in
this document. In a restated
implementation chart for the drug facts
rule published in the Federal Register
of April 5, 2002 (67 FR 16304 at 16306
to 16307), FDA stated different dates by
which OTC single entity or combination
drug products had to comply with the
drug facts rule when OTC drug
monographs were finalized after May
16, 1999. In all cases, the final
implementation date was May 16, 2005,
unless an FM specifies a different time
period. At this time, no FM has
specified a different time period. FDA
intends that all OTC drug products
comply with the May 16, 2005,
implementation date for the drug facts
rule even if a final OTC drug monograph
has not issued for a specific drug
product class. The only other exceptions
are as follows: (1) OTC sunscreen drug
products discussed in this document
and (2) OTC “convenience-size” drug
products discussed in the April 5, 2002,
partial delay of compliance dates for
labeling requirements for OTC human
drugs.

V. Analysis of Impacts

The economic impact of the drug facts
rule was discussed in the final rule (64
FR 13254 at 13276 to 13285). This
partial delay of the May 16, 2005,
implementation date for OTC sunscreen
drug products provides additional time
for companies to relabel certain
products to comply with an amended
FM, to be published in a future issue of
the Federal Register. This delay will
also reduce label obsolescence as
companies will have additional time to
use up more existing labeling. Thus,
delaying the implementation date for
these specific products will significantly
reduce the economic impact of the final
rule on manufacturers of these products.

FDA has examined the impacts of this
final rule (partial delay of the
compliance date) under Executive Order
12866 and the Regulatory Flexibility Act
(5 U.S.C. 601-612), and the Unfunded
Mandates Reform Act of 1995 (Public
Law 104—4). Executive Order 12866
directs agencies to assess all costs and
benefits of available regulatory
alternatives and, when regulation is
necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,
environmental, public health and safety,
and other advantages; distributive
impacts; and equity).

Under the Regulatory Flexibility Act,
if a rule has a significant economic
impact on a substantial number of small
entities, an agency must analyze
regulatory options that would minimize
any significant impact of the rule on
small entities.

Section 202(a) of the Unfunded
Mandates Reform Act of 1995 requires
that agencies prepare a written
statement, which includes an
assessment of anticipated costs and
benefits, before proposing “any rule that
includes any Federal mandate that may
result in the expenditure by State, local,
and tribal governments, in the aggregate,
or by the private sector, of $100,000,000
or more (adjusted annually for inflation)
in any one year.”

FDA concludes that this final rule is
consistent with the principles set out in
Executive Order 12866 and in these two
statutes. This final rule is not a
significant regulatory action as defined
by the Executive order and so is not
subject to review under the Executive
order. As discussed in this section, FDA
has determined that this final rule will
not have a significant economic impact
on a substantial number of small
entities. The Unfunded Mandates
Reform Act does not require FDA to
prepare a statement of costs and benefits
for this final rule because the final rule
is not expected to result in any 1-year
expenditure that would meet or exceed
$100 million adjusted for inflation. The
current threshold after adjustment for
inflation is about $110 million.

The purpose of this final rule is to
provide a partial delay of the May 16,
2005, implementation date by which
manufacturers need to relabel their OTC
sunscreen drug products. Accordingly,
under the Regulatory Flexibility Act,
FDA certifies that this final rule will not
have a significant economic impact on
a substantial number of small entities.
No further analysis is required.

VI. Paperwork Reduction Act of 1995

This final rule contains no collections
of information. Therefore, clearance by
the Office of Management and Budget
under the Paperwork Reduction Act of
1995 is not required.

VII. Environmental Impact

FDA has determined under 21 CFR
25.31(a) that this action is of a type that
does not individually or cumulatively
have a significant effect on the human
environment. Therefore, neither an
environmental assessment nor an
environmental impact statement is
required.
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VIII. Federalism

FDA has analyzed this final rule in
accordance with the principles set forth
in Executive Order 13132. FDA has
determined that the rule does not
contain policies that have substantial
direct effects on the States, on the
relationship between the National
Government and the States, or on the
distribution of power and
responsibilities among the various
levels of government. Accordingly, FDA
has concluded that the rule does not
contain policies that have federalism
implications as defined in the Executive
order and, consequently, a federalism
summary impact statement is not
required.

IX. Comments

Interested persons may submit to the
Division of Dockets Management (see
ADDRESSES) written or electronic
comments regarding this document.
Submit a single copy of electronic
comments or two paper copies of any
mailed comments, except that
individuals may submit one paper copy.
Comments are to be identified with the
docket numbers found in brackets in the
heading of this document and may be
accompanied by a supporting
memorandum or brief. Received
comments may be seen in the Division
of Dockets Management between 9 a.m.
and 4 p.m., Monday through Friday.

X. Authority

This final rule (partial delay of
compliance date) is issued under
sections 201, 501, 502, 503, 505, 510,
and 701 of the act (21 U.S.C. 321, 351,
352, 353, 355, 360, and 371) and under
authority of the Commissioner of Food
and Drugs.

Dated: July 30, 2004.
Jeffrey Shuren,
Assistant Commissioner for Policy.
[FR Doc. 04—18842 Filed 9—2—04; 8:45 am]
BILLING CODE 4160-01-S

DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Part 1
[TD 9137]
RIN 1545-BA81

Partnership Transactions Involving
Long-Term Contracts; Correction

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Correction to final regulations.

SUMMARY: This document contains
corrections to final regulations (TD
9137) that were published in the
Federal Register on Friday, July 16,
2004 (69 FR 42551) relating to
partnership transactions involving
contracts accounted for under a long-
term contract method of accounting.
DATES: This correction is effective July
16, 2004.

FOR FURTHER INFORMATION CONTACT:
Richard Probst at (202) 622—3060 (not a
toll-free number).

SUPPLEMENTARY INFORMATION:

Background

The final regulations that are the
subject of these corrections are under
section 460 of the Internal Revenue
Code.

Need for Correction

As published, TD 9137 contains errors
that may prove to be misleading and are
in need of clarification.

Correction of Publication

Accordingly, the publication of the
final regulations (TD 9137), which was
the subject of FR Doc. 0415833, is
corrected as follows:

§1.1362-3 [Corrected]

m 1. On page 42559, column 2, § 1.1362—
3, Par. 14., second line, the language, “by
adding a sentence is at the end of”’ is
corrected to read “‘by adding a sentence
at the end of”.

Cynthia E. Grigsby,

Acting Chief, Publications and Regulations
Branch, Legal Processing Division, Associate
Chief Counsel (Procedures and
Administration).

[FR Doc. 04—-20166 Filed 9-2—-04; 8:45 am]
BILLING CODE 4830-01-P

DEPARTMENT OF JUSTICE

Bureau of Prisons

28 CFR Part 549
[BOP-1129-1]
RIN 1120-AB29

Over-The-Counter (OTC) Medications:
Technical Correction

AGENCY: Bureau of Prisons, Justice.
ACTION: Interim final rule.

SUMMARY: This document makes a minor
technical correction to the Bureau of
Prisons (Bureau) regulations on Over-
The-Counter (OTC) medications.
Previously, our rule defined an inmate
without funds as one who has had an

average daily trust fund account balance
of less than $6.00 for the past 30 days.
The words “average daily” in that
definition resulted in incorrect
classifications by the Bureau’s business
offices. The more accurate definition of
an inmate without funds is one who has
not had a trust fund account balance of
$6.00 for the past 30 days. We therefore
issue this technical correction.

DATES: This rule is effective September
3, 2004. Comments are due by
November 2, 2004.

ADDRESSES: Rules Unit, Office of
General Counsel, Bureau of Prisons, 320
First Street, NW., Washington, DC
20534. Our e-mail address is
BOPRULES@BOP.GOV.

FOR FURTHER INFORMATION CONTACT:
Sarah Qureshi, Office of General
Counsel, Bureau of Prisons, phone (202)
307-2105.

SUPPLEMENTARY INFORMATION: We amend
our regulations on Over-The-Counter
(OTC) medications (28 CFR part 549,
subpart B). We published a final rule on
this subject in the Federal Register on
August 12, 2003(68 FR 47847).

Previously, our rule defined an
inmate without funds as one who has
had an average daily trust fund account
balance of less than $6.00 for the past
30 days. The words “average daily” in
that definition resulted in incorrect
classifications by the Bureau’s business
offices. The more accurate definition of
an inmate without funds is one who has
not had a trust fund account balance of
$6.00 for the past 30 days. We therefore
issue this technical correction.

Administrative Procedure Act

The Administrative Procedure Act (5
U.S.C. 553) allows exceptions to notice-
and-comment rulemaking “when the
agency for good cause finds * * * that
notice and public procedure thereon are
impracticable, unnecessary, or contrary
to the public interest.”

This rulemaking is exempt from
normal notice-and-comment procedures
because it makes a minor technical
correction in the wording of a
definition. This change does not change
the substance or application of the
definition. This rulemaking makes no
change to any rights or responsibilities
of the agency or any regulated entities.
Because this minor change is of a
practical nature, normal notice-and-
comment rulemaking is unnecessary.
The public may, however, comment on
this rule change because it is an interim
final rule.
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Executive Order 12866

This regulation has been drafted and
reviewed in accordance with Executive
Order 12866, ‘“Regulatory Planning and
Review”, section 1(b), Principles of
Regulation. The Director of the Bureau
of Prisons has determined that this rule
is not a “‘significant regulatory action”
under Executive Order 12866, section
3(f), and accordingly this rule has not
been reviewed by the Office of
Management and Budget.

Executive Order 13132

This regulation will not have
substantial direct effects on the States,
on the relationship between the national
government and the States, or on
distribution of power and
responsibilities among the various
levels of government. Under Executive
Order 13132, this rule does not have
sufficient federalism implications for
which we would prepare a Federalism
Assessment.

Regulatory Flexibility Act

The Director of the Bureau of Prisons,
under the Regulatory Flexibility Act (5
U.S.C. 605(b)), reviewed this regulation.
By approving it, the Director certifies
that it will not have a significant
economic impact upon a substantial
number of small entities because: This
rule is about the correctional
management of offenders committed to
the custody of the Attorney General or
the Director of the Bureau of Prisons,
and its economic impact is limited to
the Bureau’s appropriated funds.

Unfunded Mandates Reform Act of
1995

This rule will not cause State, local
and tribal governments, or the private
sector, to spend $100,000,000 or more in
any one year, and it will not
significantly or uniquely affect small
governments. We do not need to take
action under the Unfunded Mandates
Reform Act of 1995.

Small Business Regulatory Enforcement
Fairness Act of 1996

This rule is not a major rule as
defined by section 804 of the Small
Business Regulatory Enforcement
Fairness Act of 1996. This rule will not
result in an annual effect on the
economy of $100,000,000 or more; a
major increase in costs or prices; or
significant adverse effects on
competition, employment, investment,
productivity, innovation, or on the
ability of United States-based
companies to compete with foreign-
based companies in domestic and
export markets.

List of Subjects in 28 CFR Part 549
Prisoners.

Harley G. Lappin,
Director, Bureau of Prisons.

m Under the rulemaking authority vested
in the Attorney General in 5 U.S.C.

552(a) and delegated to the Director,
Bureau of Prisons, we amend 28 CFR part
549 as follows.

SUBCHAPTER C—INSTITUTIONAL
MANAGEMENT

PART 549—MEDICAL SERVICES

m 1. The authority citation for 28 CFR
part 549 continues to read as follows:

Authority: 5 U.S.C. 301; 18 U.S.C. 3621,
3622, 3624, 4001, 4005, 4042, 4045, 4081,
4082 (Repealed in part as to offenses
committed on or after November 1, 1987),
4241-4247, 5006—-5024 (Repealed October 12,
1984, as to offenses committed after that
date), 5039; 28 U.S.C. 509, 510.

Subpart B—Over-The-Counter (OTC)
Medications

m 2. Revise § 549.31(a) to read as follows:

§549.31 Inmates without funds.

(a) The Warden must establish
procedures to provide up to two OTC
medications per week for an inmate
without funds. An inmate without funds
is an inmate who has not had a trust
fund account balance of $6.00 for the
past 30 days.

* * * * *

[FR Doc. 04—20097 Filed 9-2-04; 8:45 am]
BILLING CODE 4410-05-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 117
[CGD08-04-031]
RIN 1625-AA09

Drawbridge Operation Regulation;
Massalina Bayou, Panama City, FL

AGENCY: Coast Guard, DHS.
ACTION: Temporary rule.

SUMMARY: The Commander, Eighth
Coast Guard District, has temporarily
changed the regulation governing the
operation of the Tarpon Dock bascule
span drawbridge across Massalina
Bayou, mile 0.0, at Panama City, Bay
County, Florida. The regulation will
allow the draw of the bridge to remain
closed to navigation for one hour to
facilitate the American Heart Walk.

DATES: This temporary rule is effective
from 9 a.m. to 10 a.m. on October 30,
2004.

ADDRESSES: Documents referred to in
this rule are available for inspection or
copying at the office of the Eighth Coast
Guard District, Bridge Administration
Branch, 500 Poydras Street, New
Orleans, Louisiana 70130-3310,
between 7 a.m. and 3 p.m., Monday
through Friday, except Federal holidays.
The telephone number is (504) 589—
2965. The Eighth District Bridge
Administration Branch maintains the
public docket for this rulemaking.

FOR FURTHER INFORMATION CONTACT:
David Frank, Bridge Administration
Branch, (504) 589—-2965.
SUPPLEMENTARY INFORMATION:

Good Cause for Not Publishing an
NPRM

We did not publish a notice of
proposed rulemaking (NPRM) for this
regulation. Under 5 U.S.C. 553(b)(B), the
Coast Guard finds that good cause exists
for not publishing an NPRM. Thousands
of pedestrians will cross the bridge
during the event and this temporary rule
is necessary to ensure their safety as
they cross the bridge. Additionally, the
event will only impact the waterway
users for one hour and will open for
vessels in distress.

Background and Purpose

The City of Panama City has
requested a temporary rule changing the
operation of the Tarpon Dock bascule
span drawbridge across Massalina
Bayou, mile 0.0, in Panama City, Bay
County, Florida. This temporary rule is
needed to accommodate approximately
2,000 pedestrians that are expected to
participate in a 3.5-mile walk. The
bridge is near the beginning of the walk
and allowing the bridge to open for
navigation during this short time period
would disrupt the event and could
result in injury. The bridge has a
vertical clearance of 7 feet above mean
high water in the closed-to-navigation
position and unlimited in the open-to-
navigation position. Navigation on the
waterway consists primarily of
commercial fishing vessels, sailing
vessels and other recreational craft.
Presently, Title 33, Code of Federal
Regulations (CFR), Part 117.301 states:
The draw of the Tarpon Dock bascule
span bridge, Massalina Bayou, mile 0.0,
shall open on signal; except that from 9
p-m. until 11 p.m. on July 4, each year,
the draw need not open for the passage
of vessels. The draw will open at any
time for a vessel in distress. This
temporary rule will allow the bridge to
be maintained in the closed-to-
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navigation position from 9 a.m. to 10
a.m. on October 30, 2004 to facilitate the
American Heart Walk.

Regulatory Evaluation

This rule is not a “significant
regulatory action” under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
Order. The Office of Management and
Budget has not reviewed it under that
Order. It is not “significant” under the
regulatory policies and procedures of
the Department of Homeland Security
(DHS).

We expect the economic impact of
this rule to be so minimal that a full
Regulatory Evaluation under the
regulatory policies and procedures of
DHS is unnecessary.

This temporary rule will be only one
hour in duration and is therefore
expected to have only a minor affect on
the local economy.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this rule would have a
significant economic impact on a
substantial number of small entities.
The term “small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this temporary rule
will not have a significant economic
impact on a substantial number of small
entities.

This rule may affect the following
entities, some of which may be small
entities: the owners or operators of
vessels intending to transit through the
Tarpon dock bridge across Massalina
Bayou during the closure. There is not
expected to be a significant impact due
to the short duration of the closure and
the publicity given the event.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we want to assist small entities in
understanding this rule so that they can
better evaluate its effects on them and
participate in the rulemaking process.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman

and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1-
888—REG-FAIR (1-888-734-3247).

Collection of Information

This rule calls for no new collection
of information under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this rule under that Order and have
determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 or more in any one year.
Though this rule will not result in such
an expenditure, we do discuss the
effects of this rule elsewhere in the
preamble.

Taking of Private Property

This rule will not affect a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
does not cause an environmental risk to
health or risk to safety that may
disproportionately affect children.

Indian Tribal Governments

This rule does not have tribal
implications under Executive Order

13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

Energy Effects

We have analyzed this rule under
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “significant
energy action” under that order because
it is not a “‘significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. The Administrator of the Office
of Information and Regulatory Affairs
has not designated it as a significant
energy action. Therefore, it does not
require a Statement of Energy Effects
under Executive Order 13211.

Technical Standards

The National Technology Transfer
and Advancement Act (NTTAA) (15
U.S.C. 272 note) directs agencies to use
voluntary consensus standards in their
regulatory activities unless the agency
provides Congress, through the Office of
Management and Budget, with an
explanation of why using these
standards would be inconsistent with
applicable law or otherwise impractical.
Voluntary consensus standards are
technical standards (e.g., specifications
of materials, performance, design, or
operation; test methods; sampling
procedures; and related management
systems practices) that are developed or
adopted by voluntary consensus
standards bodies.

This rule does not use technical
standards. Therefore, we did not
consider the use of voluntary consensus
standards.

Environment

We have analyzed this rule under
Commandant Instruction M16475.1D,
which guides the Coast Guard in
complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-4370f), and
have concluded that there are no factors
in this case that would limit the use of
a categorical exclusion under section
2.B.2 of the Instruction. Therefore, this
temporary rule is categorically
excluded, under figure 2—1, paragraph
(32)(e), of the Instruction, from further
environmental documentation because
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it modifies an existing bridge operation
regulation.

List of Subjects in 33 CFR Part 117
Bridges.
Regulations

m For the reasons set out in the preamble,
the Coast Guard amends 33 CFR Part 117
as follows:

PART 117—DRAWBRIDGE
OPERATION REGULATIONS

m 1. The authority citation for Part 117
continues to read as follows:

Authority: 33 U.S.C. 499; Department of
Homeland Security Delegation No. 0170.1; 33
CFR 1.05-1(g); section 117.255 also issued
under the authority of Pub. L. 102-587, 106
Stat. 5039.

m 2. Effective 9 a.m. until 10 a.m. on
October 30, 2004, §117.301 is
temporarily suspended and a new
§117.T302 is added to read as follows:

§117.T302 Massalina Bayou.

The draw of the Tarpon Dock bascule
span bridge, Massalina Bayou, mile 0.0,
shall open on signal; except that from 9
a.m. until 10 a.m. on October 30, 2004,
the draw need not open for the passage
of vessels. The draw will open at any
time for a vessel in distress.

Dated: August 19, 2004.
R.F. Duncan,

Rear Admiral, U. S. Coast Guard,
Commander, Eighth Coast Guard District.

[FR Doc. 04-20118 Filed 9—2—04; 8:45 am]
BILLING CODE 4910-15-P

DEPARTMENT OF VETERANS
AFFAIRS

38 CFR Parts 19 and 20
RIN 2900-AL77
Board of Veterans’ Appeals: Obtaining

Evidence and Curing Procedural
Defects

AGENCY: Department of Veterans Affairs.
ACTION: Final rule.

SUMMARY: This document adopts as final
the proposed rule amending the
Appeals Regulations and Rules of
Practice of the Board of Veterans’
Appeals (Board). The final rule removes
the Board’s authority to develop
evidence for initial consideration unless
the appellant or appellant’s
representative waives the right to initial
review by the agency of original
jurisdiction of new evidence received by
the Board. The final rule also redefines
“agency of original jurisdiction” to refer
to the Veterans Benefits Administration,

Veterans Health Administration, or
National Cemetery Administration,
depending upon the origin of the
appealed decision. This rulemaking is
required to simplify the appellate
process and to conform to a recent
decision from the United States Court of
Appeals for the Federal Circuit.

DATES: Effective date: October 4, 2004.

Applicability date: The amendments
in this final rule will apply to appeals
pending before the Board on the
effective date of this final rule and to all
appeals for which a notice of
disagreement is filed on or after the
effective date of this final rule.

FOR FURTHER INFORMATION CONTACT:
Steven L. Keller, Senior Deputy Vice
Chairman, Board of Veterans’ Appeals
(01C), Department of Veterans Affairs,
810 Vermont Avenue, NW.,
Washington, DC 20420, (202-565-5978).
SUPPLEMENTARY INFORMATION: The Board
of Veterans’ Appeals is the component
of the Department of Veterans Affairs
(VA) in Washington, DC, that decides
appeals from denials of claims for
veterans’ benefits.

On December 11, 2003, VA published
in the Federal Register (68 FR 69062),

a notice of proposed rulemaking to
remove the Board’s authority to develop
evidence for initial consideration. The
proposed rule would require the Board,
with certain exceptions, to remand an
appeal to the agency of original
jurisdiction (AQJ) when there is a need
to obtain evidence, clarify the evidence,
correct a procedural defect, or take any
other action deemed essential for a
proper appellate decision. The proposed
rule would also provide that the Board
may consider additional evidence in the
first instance, without remand to the
AOQ]J, when the appellant or appellant’s
representative waives this procedural
right. In addition, the proposed rule
would redefine “agency of original
jurisdiction” to refer to the broad
administrative body within VA that
governs the office from which the
decision on appeal originated. As set
forth in the proposed rule, we are
adopting the proposed rule as a final
rule without change.

We received one comment from a
veterans’ service organization opposing
the amendments in the proposed rule.
We do not agree with the commenter’s
objections.

The veterans’ service organization
suggests that the proposed rule
amending 38 CFR 20.903 and
20.1304(b)(2), insofar as it relates to the
Board’s consideration of medical
opinions obtained by the Board from the
Veterans Health Administration (VHA)
pursuant to 38 CFR 20.901, exceeds the

Board’s authority under 38 U.S.C. 7109
and, therefore, is unlawful. This
comment actually concerns an interim
final rule amending 38 CFR 20.901
(specifically, section 20.901(a)
authorizing Board requests for medical
opinions from the VHA), which was
published on July 23, 2001, in the
Federal Register (66 FR 38158). This
particular comment is more
appropriately addressed at length in the
final rulemaking notice amending 38
CFR 20.901, which has been published
recently in the Federal Register.

The commenter’s statements specific
to the amendments finalized in this
document concern 38 CFR 20.903 and
20.1304(b)(2). In 38 CFR 20.903(a), the
second sentence is revised to require
that a medical opinion obtained by the
Board be provided to the appellant and
his or her representative, if any, rather
than to just the representative. With
regard to 38 CFR 20.1304(b)(2), the
changes are not substantive and involve
removing references to “paragraph (b) or
(c)” and replacing those references with
“paragraph (a) or (b).” Since these
changes are not relevant to the
commenter’s concerns, we decline to
make changes based on this comment.
Accordingly, the proposed rule is
adopted as a final rule without change.

Unfunded Mandates

The Unfunded Mandates Reform Act
requires, at 2 U.S.C. 1532, that agencies
prepare an assessment of anticipated
costs and benefits before developing any
rule that may result in an expenditure
by State, local, or tribal governments, in
the aggregate, or by the private sector of
$100 million or more in any given year.
This proposed rule would have no such
effect on State, local, or tribal
governments, or the private sector.

Regulatory Flexibility Act

The Secretary hereby certifies that
this final rule will not have a significant
economic impact on a substantial
number of small entities as they are
defined in the Regulatory Flexibility
Act, 5 U.S.C. 601-612. Only VA
beneficiaries could be directly affected.
Therefore, pursuant to 5 U.S.C. 605(b),
this final rule is exempt from the initial
and final regulatory flexibility analysis
requirements of sections 603 and 604.

Paperwork Reduction Act

The Secretary hereby certifies that
this final rule contains no provisions
constituting a collection of information
under the Paperwork Reduction Act (44
U.S.C. 3501-3521).
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Executive Order 12866

This regulatory amendment has been
reviewed by the Office of Management
and Budget under the provisions of
Executive Order 12866.

List of Subjects in 38 CFR Parts 19 and
20

Administrative practice and
procedure, Claims, Veterans.

Approved: May 3, 2004.
Anthony J. Principi,
Secretary of Veterans Affairs.

m For the reasons set out in the preamble,
38 CFR parts 19 and 20 are amended as
set forth below:

PART 19—BOARD OF VETERANS’
APPEALS: APPEALS REGULATIONS

m 1. The authority citation for part 19
continues to read as follows:

Authority: 38 U.S.C. 501(a), unless
otherwise noted.

Subpart A—Operation of the Board of
Veterans’ Appeals

m 2. Section 19.9 is amended by revising
the section heading and paragraphs (a)
and (b) to read as follows:

§19.9 Remand for further development.

(a) General. If further evidence,
clarification of the evidence, correction
of a procedural defect, or any other
action is essential for a proper appellate
decision, a Veterans Law Judge or panel
of Veterans Law Judges shall remand the
case to the agency of original
jurisdiction, specifying the action to be
undertaken.

(b) Exceptions. A remand to the
agency of original jurisdiction is not
necessary for the purposes of:

(1) Clarifying a procedural matter
before the Board, including the
appellant’s choice of representative
before the Board, the issues on appeal,
or requests for a hearing before the
Board;

(2) Consideration of an appeal, in
accordance with §20.903(b) of this
chapter, with respect to law not already
considered by the agency of original
jurisdiction. This includes, but is not
limited to, statutes, regulations, and
court decisions; or

(3) Reviewing additional evidence
received by the Board, if, pursuant to
§ 20.1304(c) of this chapter, the
appellant or the appellant’s
representative waives the right to initial
consideration by the agency of original
jurisdiction, or if the Board determines
that the benefit or benefits to which the
evidence relates may be fully allowed

on appeal.
* * * * *

Subpart B—Appeals Processing by
Agency of Original Jurisdiction

§19.38 [Amended]

m 3. Section 19.38 is amended by
removing ‘‘the Board and” from the third
sentence.

PART 20—BOARD OF VETERANS’
APPEALS: RULES OF PRACTICE

m 4. The authority citation for part 20
continues to read as follows:

Authority: 38 U.S.C. 501(a) and as noted in
specific sections.

m 5. Section 20.3 is amended by revising
paragraph (a) to read as follows:

§20.3 Rule 3. Definitions.
* * * * *

(a) Agency of original jurisdiction
means the Department of Veterans
Affairs activity or administration, that
is, the Veterans Benefits Administration,
Veterans Health Administration, or
National Cemetery Administration, that
made the initial determination on a
claim.

* * * * *

m 6. Section 20.903 is amended by:
m a. Revising the second sentence in
paragraph (a);
m b. Removing paragraph (b);
m c. Redesignating paragraph (c) as
paragraph (b); and
m d. Revising the first sentence in newly
redesignated paragraph (b).

The revisions read as follows:

§20.903 Rule 903. Notification of evidence
secured and law to be considered by the
Board and opportunity for response.

(a) * * * When the Board receives the
opinion, it will furnish a copy of the
opinion to the appellant, subject to the
limitations provided in 38 U.S.C.
5701(b)(1), and to the appellant’s
representative, if any. * * *

(b) * * *If, pursuant to § 19.9(b)(2) of
this chapter, the Board intends to
consider law not already considered by
the agency of original jurisdiction and
such consideration could result in
denial of the appeal, the Board will
notify the appellant and his or her
representative, if any, of its intent to do
so and that such consideration in the
first instance by the Board could result
in denial of the appeal. * * *

m 7. Section 20.1304 is amended by:

m a. In paragraphs (a) and (b)(1)(ii),
removing ‘“paragraph (c)” from each, and
adding, in each place, “paragraph (d)”.

m b. In paragraph (b)(2), removing
“paragraph (b) or (c)” each place it
appears, and adding, in each place,
“paragraph (a) or (b)”.

m c. Redesignating paragraph (c) as
paragraph (d).

m d. Adding new paragraph (c).
m e. In newly designated paragraph (d),
adding a new sentence immediately after
“additional evidence in rebuttal.”

The additions read as follows:

§20.1304 Rule 1304. Request for change
in representation, request for personal
hearing, or submission of additional
evidence following certification of an appeal
to the Board of Veterans’ Appeals.

* * * * *

(c) Consideration of additional
evidence by the Board or by the agency
of original jurisdiction. Any pertinent
evidence submitted by the appellant or
representative which is accepted by the
Board under the provisions of this
section, or is submitted by the appellant
or representative in response to a
§20.903 of this part, notification, as
well as any such evidence referred to
the Board by the agency of original
jurisdiction under § 19.37(b) of this
chapter, must be referred to the agency
of original jurisdiction for review,
unless this procedural right is waived
by the appellant or representative, or
unless the Board determines that the
benefit or benefits to which the
evidence relates may be fully allowed
on appeal without such referral. Such a
waiver must be in writing or, if a
hearing on appeal is conducted, the
waiver must be formally and clearly
entered on the record orally at the time
of the hearing. Evidence is not pertinent
if it does not relate to or have a bearing
on the appellate issue or issues.

(d) * * * For matters over which the
Board does not have original
jurisdiction, a waiver of initial agency of
original jurisdiction consideration of
pertinent additional evidence received
by the Board must be obtained from
each claimant in accordance with
paragraph (c) of this section. * * *

[FR Doc. 04-19693 Filed 9-2-04; 8:45 am]
BILLING CODE 8320-01-P

POSTAL SERVICE
39 CFR Part 111

Standards Governing the Design of
Wall-Mounted Centralized Mail
Receptacles

AGENCY: Postal Service.
ACTION: Final rule.

SUMMARY: This final rule replaces
United States Postal Service® (USPS®)
Standard 4B, Receptacles, Apartment
House, Mail, which governs the design
of wall-mounted centralized mail
receptacles whether utilized in
commercial, residential, mixed
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residential or other types of structures.
The new standard was developed
through a consensus process and was
agreed to by a committee of
representatives from mailbox
manufacturers; mailbox distributors;
mailbox installers and servicers; Postal
Service customers; multi-unit
residential and commercial property
builders, owners, and managers; and the
Postal Service™, In addition, Domestic
Mail Manual (DMMT™) standards
provide manufacturers and customers
with notice of the specifications.
EFFECTIVE DATE: October 4, 2004.

FOR FURTHER INFORMATION CONTACT:
Stephen A. Landi, (202) 268-2198.
SUPPLEMENTARY INFORMATION: As
justification for changes to Standard 4B,
the Postal Service presented the
committee with evidence of changing
customer mailing habits and specific
mail and package volume trends. Postal
Service statistics indicate customers
receive more mail and of varying sizes
today than at the time of the last
updated standard. A new standard
would provide designed receptacles
with increased protection for the mail,
benefiting both senders and addressees;
would improve the overall safety of the
equipment in use; should reduce
maintenance costs incurred by
buildings; and would result in cleaner
lobbies with less clutter. Finally, the
newly designed receptacle would be
easier to access and serve by carriers,
thereby helping to reduce Postal Service
costs.

In a proposed rule published in the
Federal Register on April 21, 2004 [69
FR 21455], the Postal Service proposed
to replace United States Postal Service
Standard 4B, Receptacles, Apartment
House, Mail, with a new standard,
designated United States Postal Service
Standard 4C, Wall-Mounted Centralized
Mail Receptacles. The proposal also
included new provisions in the
Domestic Mail Manual (DMM) to
provide manufacturers and customers
notice of the new standard. The Postal
Service received four comments. After
thorough consideration of the issues
raised in these comments, and for the
reasons discussed below, the Postal
Service adopts the rules as proposed.

As discussed in the proposal, a Postal
Service Apartment Mailbox Consensus
Committee, which included
representatives of mailbox
manufacturers; mailbox distributors;
mailbox installers and servicers; Postal
Service customers; multi-unit
residential and commercial property
builders, owners, and managers; and the
Postal Service, developed the new
standard through a consensus process.

The members of the committee met six
times as an advisory group and
negotiated among themselves and with
the Postal Service to reach a consensus
on a new standard. Committee members
were selected for the purpose of, and
accepted the responsibility for,
representing other interested
individuals and organizations that were
not present at committee meetings and
to keep them informed of the
committee’s proceedings. As part of the
consensus process, the Postal Service
agreed to use a recommendation by the
committee as the basis of the revised
standard.

Standard 4C represents the
committee’s recommendation. With one
exception, each member of the
committee signed the final agreement
recommending adoption of this
standard. That one committee member,
a builders association, though
supportive of the process and generally
in concurrence with the new standard,
declined to sign the agreement because
a provision of the adopted standard
establishes a minimum ratio of parcel
lockers to customer compartments. This
committee member stated its concerns
in a comment submitted on the
proposed rule, which the Postal Service
will address with the other comments
received.

The current standard, adopted in
1975, prescribes design limitations that
are no longer consistent with the
operational requirements of the Postal
Service. The revised Standard 4C is
consistent with the day-to-day use of the
mail by Postal Service customers,
addresses the operational needs of the
Postal Service, and provides security for
mail through improved design of the
equipment. The previous standard was
entitled United States Postal Service
Standard 4B, Receptacles, Apartment
House, Mail. The revised standard is
entitled United States Postal Standard
4C, Wall-Mounted Centralized Mail
Receptacles. The Postal Service made
the change in the title solely to reflect
that the standard applies to receptacles
in a variety of residential and
commercial buildings, and not only
‘“apartments.” The final rule does not
result in any change in Postal Service
policies concerning the purchase of this
delivery equipment or the provision of
delivery equipment for Postal Service
customers previously in effect under
Standard 4B.

The new standard does the following:

1. Creates a new form factor and
increases the minimum size
requirement to 12”w x 15”d x 3"h.

2. Introduces 12 suggested design
types. Note: The allowable design types
are not limited to these 12, which we

present only as possible compartment
configurations.

3. Eliminates the vertical form factor
(5”w x 6”d x 15”h) design. The letter
carrier delivers mail into the receptacle
through the top of the receptacle down
into the customer compartment.

4. Introduces a parcel locker
requirement based on a 1:10 parcel
locker to customer compartment ratio.

5. Strengthens security requirements
for the entire receptacle.

6. Standardizes and improves tenant
compartment customer lock design.

7. Adds testing requirements to verify
acceptability for either indoor or
outdoor use.

8. Incorporates a preliminary review
by Postal Service engineers intended to
identify design discrepancies before
manufacturers build prototypes and
make tooling investments.

9. Allows manufacturers to submit
their designs to approved independent
laboratories for initial environmental
and functional testing. The Postal
Service will perform security tests.

10. Introduces quality management
systems provisions.

11. Enhances design flexibility for
concept, ergonomics, and materials.

12. Meets Americans with Disabilities
Act (ADA) standards.

13. Provides a progressive phase-in
period to allow consumers to become
aware of the new standard and include
it in development plans.

Analysis of Comments

The Postal Service received four
comments in response to the proposal.
Two commenters, a building material
supplier and a trade association of
builders that was a member of the
consensus committee, submitted
comments.

The two individual commenters
expressed a concern that the committee
did not include any party representing
the interests of individual apartment
residents. However, in establishing the
committee, the Postal Service attempted
to assure representation of all interests.
Before the selection of the committee,
the Postal Service chose a facilitator
who attempted to identify all interests
and secure a suitable representative for
each. The Postal Service also published
a notice in the Federal Register and
other publications announcing its
intention to revise this mailbox
standard, employing a negotiated
rulemaking process, and identifying
those whom it planned to invite. The
notice encouraged any member of the
public who believed he/she was not
adequately represented to seek
committee membership. The Postal
Service received no applications by
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representatives from the “general
public”. After the committee convened,
the Postal Service and the committee
facilitator continued to seek out
representatives of apartment and
condominium dwellers. Some
apartment and condominium residents
attended meetings and participated
actively, but chose not to serve as
committee members. Further, the Postal
Service ensured that all committee
meetings were open to the public, and
that every individual who expressed
any interest in wall-mounted
centralized mail receptacles received
notice of meetings and copies of all
relevant documents in advance.

Moreover, even though none of the
committee members directly
represented apartment residents,
members shared some of the substantive
concerns expressed by the individual
commenters. For example, building
managers, owners, and builders shared
the concern for affordable receptacles;
and Postal Service customers shared the
concern that the receptacles should be
secure and large enough to allow mail
delivery without damage.

Two commenters noted issues with
retrofitting; i.e. replacement of
receptacles that met the specifications
in effect at the time of their installation
with receptacles that meet the
specifications in Standard 4C. The
committee discussed retrofitting at
length from the first meeting until near
the midpoint of the meetings, at which
time members reached consensus on
how to address retrofitting concerns.
These discussions generally contrasted
the benefits of retrofitting against the
costs of purchasing new receptacles
and, in some cases, making structural
alterations necessary to accommodate
those boxes. Committee members also
raised concerns involving building
codes, waivers, historical buildings, and
objective standards that might trigger a
retrofitting requirement. The committee
agreed that building owners and
property managers might retrofit
voluntarily; and that such voluntary
retrofits might be encouraged. However,
the new standard imposes no general
retrofit requirement.

One commenter raised the concern
that Postal Service officials might allow
the use of non-Postal Service-approved
mail receptacles. However, the standard
did not change the general and
longstanding requirement that, in order
to receive delivery service, the Postal
Service must approve the delivery
equipment provided by the customer.

One commenter objected to the
requirement that parcel lockers be
provided. It questioned the Postal
Service’s authority to require the

installation of these receptacles and
asserted the opinion that this
requirement would give the Postal
Service an advantage over other parcel
delivery companies that cannot require
buildings to provide such receptacles.

The Postal Service does not, of course,
require its customers to provide
receptacles. Rather, it establishes the
type of equipment that customers,
including multi-unit residential and
commercial structures, must provide if
they wish to receive postal delivery
service. Moreover, the new standard
does not invariably require the
installation of parcel lockers when
receptacles meeting the requirements of
Standard 4C are installed. There are
certain buildings that will be exempt
from the requirement (i.e., buildings
with relatively few units). Moreover, to
be exempt from the requirement,
buildings may provide an alternative
procedure for delivery of parcels.

The parcel locker requirement is
consistent with the Postal Service’s
statutory responsibility to provide an
efficient system for the delivery and
collection of mail (39 U.S.C. 403(b)(1)).
Although the receptacles are commonly
called “parcel lockers,” the Postal
Service will use them for more than the
delivery of parcels. For example, for
delivering mail held pursuant to a
customer’s request during the period
while a customer is absent, and for
periodically delivering mail to
customers whose volume exceeds the
size of their assigned receptacle.
Accordingly, they will be used for a
broader variety of matter than that
generally delivered by parcel delivery
companies and will save the Postal
Service the time and expense needed to
attempt redelivery of mail, and
customers the time and expense of trips
to a Postal Service facility to retrieve
mail that could not be delivered.

However, even if the parcel lockers
were only used for parcels, the adoption
of the parcel locker requirement would
be fair. The commenter observed that
the cost of the receptacles will
ultimately be passed on by building
owners to residents. Therefore, the
residents would ultimately bear the
costs of their mail delivery, which also
seems fair. The alternative would be
that the Postal Service incur the costs
and pass them on to all customers,
through postal rates, even though they
may not be residents of multi-unit
structures. Parcel delivery companies
would also pass their costs on, through
the rates they charge, to the specific
customers that use their services rather
than to all residents of the country.

Two commenters raised as an issue
the changes in the size of the customer

compartment, coupled with the parcel
locker requirement, and the resulting
increase in the “footprint” for the
equipment. The committee recognized
that increased size would present
challenges and create pressures on
lobby size, architectural design,
industry education, and construction
costs. The committee debated these
factors and reached compromises that
address those concerns by allowing
buildings currently under design, as
well as buildings just beginning
construction, time for approval of plans
without requiring modifications. The
committee established a timeline for
mandatory compliance in new
construction, at 2 years from the
publication of the final rule. This
timeline allows committee members and
the Postal Service time to educate the
public and members and employees of
their respective organizations of the
provisions of the Standard 4C.
Moreover, as briefly noted above, the
standard does not require parcel lockers
in buildings with less than 10 customer
compartments, and establishes the
parcel locker to customer compartment
ratio at 1:10 in buildings with more than
10 customer compartments. The
standard provides that postmasters shall
consider and may excuse buildings from
the need to provide parcel lockers if
they have an agreement in place with
the building owners or property
managers that establishes an alternate
parcel delivery service (e.g., concierge
service or acceptance at the building
management office). The standard
allows flexibility in the location of
parcel lockers (subject to local approval)
if not fully integrated in the mail
receptacle or if located adjacent to
customer compartments. The standard
also recognizes that some commercial
and residential buildings provide
receptacles for tenants that exceed the
minimum size requirements and can
accommodate parcels.

Commenters also addressed the
potentially increased cost of new
receptacles to property owners/
managers and the possibility of property
owners/managers passing these cost
increases on to their tenants. The
committee included manufacturers of
apartment mailboxes who estimated
increases in cost for materials,
components, and tooling would vary
between 15 and 30 percent over current
costs depending on many factors
including the size and abilities of the
manufacturer, the materials and
components they use to manufacture
mail receptacles, and market conditions.
One commenter questioned whether
these estimates were accurate, although
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it did not provide any information
suggesting the estimates are inaccurate.
Another commenter alleged that the
costs might increase by a factor of “ten
to twelve times,” questioning whether
the resultant costs were worth the
benefits that would result from the new
standards, but did not provide evidence
to support its cost estimates. The Postal
Service does not have any basis to
believe the committee’s cost estimates
understate the future price increases for
receptacles meeting the Standard 4C
requirements, and believes the benefits
will justify the changes.

One commenter questioned the need
for upgraded security for delivery
equipment. This commenter felt the
security level of current boxes was
sufficient, a position not supported by
the committee nor the Postal Service.
USPS Engineering and the Postal
Inspection Service demonstrated that
better equipment would improve the
security of personal information from
identity theft. They provided historical
documentation of mail theft and
demonstrated proven methods of attacks
on mail equipment. From 2000 to 2002,
Inspection Service statistics indicate
that reported attacks on wall-mounted
boxes increased from 988 in FY 2000 to
2,819 in FY 2002. While it is not
economically feasible to require
equipment that will protect receptacles
against all potential attacks, this final
rule provides equipment that will
increase mail security and help to
reduce the incidences of theft. This
effort is consistent with other ongoing
Postal Service initiatives to improve
mail security and customer ease of use
in mail delivery equipment.

A commenter also asked whether the
Postal Service would supply these
receptacles to customers and whether
there would be more than two
authorized suppliers. As explained
above, this rulemaking will not result in
any changes in Postal Service policies
concerning the provision of delivery
equipment. Rather, owners/managers of
multi-unit buildings will remain
responsible for the provision of wall-
mounted centralized mail receptacles
required for delivery service. Moreover,
the rule does not establish any limit on
the number of manufacturers authorized
to manufacture and distribute
receptacles meeting the specifications of
Standard 4C; any manufacturers
(currently six) that meet the
specifications may apply for and receive
an authorization to produce and
distribute such boxes.

Approval Process for Receptacles

In order to be eligible for Postal
Service carrier mail delivery, the Postal

Service must approve the boxes. In
order to receive approval under
Standard 4C, the manufacturer must
submit the receptacle(s), along with the
supporting materials listed in section 6
of the standard, to the Postal Service at
the following address:

Attn: Delivery and Retail Systems,
USPS Engineering, 8403 Lee Hwy,
Merrifield Va 22082-8101.

Re-Approval of Standard Receptacles,
Apartment House, Mail USPS STD 4B+

The re-approval process for
manufacturers with mailbox designs
that were approved before the final
publication date of Standard 4C will be
conducted as follows: (The approval
process for all other wall-mounted
receptacle designs will be conducted in
accordance with section 6 of Standard
4C))

1. The Postal Service will permit, for
180 days after publication in the
Federal Register of the final rule,
current Postal Service Standard 4B-
approved equipment for new
installations or as replacement for
existing boxes. After the 180-day period
has elapsed, the Postal Service will no
longer authorize the distribution and
installation of equipment approved
under Standard 4B or install Arrow
locks in this equipment.

2. Only manufacturers with current,
Postal Service-approved Standard 4B
designs may submit design and product
for recertification to Standard 4B+.

3. The Postal Service will notify
currently approved manufacturers
within two (2) business days after final
publication of Standard 4C in the
Federal Register that they may submit
their equipment for recertification. The
Postal Service will provide a copy of
Standard 4B+ Change Notice #2, which
outlines the Standard 4B+ requirements.
All equipment must be submitted to:
Attn: Delivery and Retail Systems, USPS
Engineering, 8403 Lee Highway,
Merrifield, Va 22082—-8101.

4. Manufacturers will have 60 days
after receipt of this notification to
submit a written response to USPS
Engineering of their intent to submit
equipment for recertification to
Standard 4B+.

5. Manufacturers who have properly
notified the Postal Service of their intent
to manufacture equipment to Standard
4B+ under step 4 have 365 days from
the date of publication of the final rule
to gain the necessary approval for the
receptacle under Standard 4B+.
However, a vendor may not make an
additional submission until it has
received a decision from the Postal
Service on a pending submission. A
vendor may make unlimited

submissions within the 365-day period.
USPS Engineering will respond to each
submittal within 45 days.

6. A previously approved vendor
must submit written notification within
the 60-day period to manufacture and
distribute equipment that meets
Standard 4B+ requirements. However,
the vendor may elect to submit
equipment for approval to the
requirements set forth in section 6 of
Standard 4C.

List of Subjects in 39 CFR Part 111
Postal Service.

PART 111—[AMENDED]
m 1. The authority citation for 39 CFR

part 111 continues to read as follows:

Authority: 5 U.S.C. §552(a), 39 U.S.C.
§§101, 401, 403, 404, 3001-3011, 3201-3219,
3403-3406, 3621, 3626, 5001.

m 2. Revise the Domestic Mail Manual
(DMM) as follows:

Domestic Mail Manual (DMM)

D Deposit, Collection, and Delivery
D000 Basic Information

D040 Delivery of Mail

D041

[Add new section 3.0, to read as
follows]

3.0 WALL-MOUNTED CENTRALIZED
MAIL RECEPTACLES

3.1 Manufacturer Requirements

Customer Mail Receptacles

Manufacturers of wall-mounted
centralized mail receptacles used for
mail delivery must receive approval
under the specifications and procedures
set forth in USPS Standard 4. The
specifications and other applicable
information can be obtained by writing
to USPS Engineering (see G043 for
address) or from
wallmountedreceptacles@usps.gov.

3.2 Customer Requirements

The installation of proper equipment
is required for the provision of delivery
service. The type of equipment must be
approved by the Postal Service under
3.1 and must be appropriate for the
structure. Customers should discuss the
types of approved equipment permitted
for their structures with their postmaster
before purchasing and installing
delivery equipment. Additional
information is available at
wallmountedreceptacles@usps.gov.

* * * * *
m 3. Replace USPS-STD-4B with USPS—
STD-4C as set forth below:
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U.S. Postal Service Standard Wall-
Mounted Centralized Mail Receptacles

1. Scope

1.1 Scope—This standard covers the
design, testing, and acceptance of wall-
mounted, centralized mail receptacles.
The use of this standard is mandatory
and the receptacles shall conform to this
standard in order to be approved by the
Postal Service™,

1.2 Suggested Design Types—Wall-
mounted, centralized mail receptacles
may be of the general types as shown in
figures 1 through 12. The depicted
representations are only examples of
possible compartment configurations.
The intention of these figures is not to
dictate specific designs and
compartment arrangements, but to
portray design examples that meet the
requirements. In all cases, the units
shall be designed for fully recessed wall
mounting.

Type [, Front Loader—A family of
mail receptacles in a single column
configuration with a single master door
design, a minimum of 3 and a maximum
of 8 customer compartments, 1 mail
collection compartment with separate
outgoing mail slot and Arrow lock door,
and 1 parcel compartment.

Type II, Front Loader—A family of
mail receptacles in a double column
configuration with a double master door
design, a minimum of 3 and a maximum
of 16 customer compartments, 1 mail
collection compartment with separate
outgoing mail slot and Arrow lock door,
and 1 or 2 parcel compartments.

Type II, Front Loader—A family of
mail receptacles in a double column
configuration with a single master door
design, a minimum of 3 and a maximum
of 16 customer compartments, 1 mail
collection compartment with separate
outgoing mail slot and Arrow lock door,
and 1 or 2 parcel compartments.

Type IV, Rear Loader—A family of
mail receptacles in a single column
configuration with a rear access cover
design, a minimum of 3 and a maximum
of 8 customer compartments, 1 mail
collection compartment, and 1 parcel
compartment.

Type V, Rear Loader—A family of
mail receptacles in a double column
configuration with a rear access cover
design, a minimum of 3 and a maximum
of 16 customer compartments, 1 mail
collection compartment, and 1 or 2
parcel compartments.

Type VI, Front Loader (No Parcel
Compartment)—A family of mail
receptacles in a single column
configuration with a single master door
design, a minimum of 3 and a maximum
of 9 customer compartments and 1 mail

collection compartment with separate
outgoing mail slot and Arrow lock door.

Type VII, Rear Loader (No Parcel
Compartment)—A family of mail
receptacles in a single column
configuration with a rear access cover
design, a minimum of 3 and a maximum
of 9 customer compartments, and 1 mail
collection compartment.

Type VIII, Front Loader (No Parcel
Compartment)—A family of mail
receptacles in a double column
configuration with a double master door
design, a minimum of 3 and a maximum
of 19 customer compartments, and 1
mail collection compartment with
separate outgoing mail slot and Arrow
lock door.

Type IX, Rear Loader (No Parcel
Compartment)—A family of mail
receptacles in a double column
configuration with a rear access cover
design, a minimum of 3 and a maximum
of 19 customer compartments, and 1
mail collection compartment.

Type X, Front Loader, Parcel Only
(No Master Door)—A family of parcel
receptacles in a single column
configuration without a master door
design. These units are designed to
provide separate parcel delivery
capability for wall-mounted centralized
mail receptacles installed without
integral parcel compartments.

Type XI, Front Loader, Parcel Only—
A family of parcel receptacles in a single
column configuration with a master
door design. These units are designed to
provide separate parcel delivery
capability for wall-mounted, centralized
mail receptacles installed without
integral parcel compartments.

Type XII, Rear Loader, Parcel Only—
A family of parcel receptacles in a single
column configuration with a rear access
cover design. These units are designed
to provide separate parcel delivery
capability for wall-mounted, centralized
mail receptacles installed without
integral parcel compartments.

1.3 Approved Manufacturers—A list
of approved manufacturers is available
upon request from: USPS Engineering,
Delivery and Retail Systems, 8403 Lee
Highway, Merrifield Va 22082—-8101.

1.3.1 Interested Manufacturers—
Manufacturers interested in selling wall-
mounted, centralized mail receptacles to
the public are required to obtain Postal
Service approval. See section 6 for the
application process.

2. Applicable Documents

2.1 Specifications and Standards—
Except where specifically noted, the
specifications set forth herein shall
apply to all receptacle designs.

2.2 Government Documents—The
following documents of the latest issue

are incorporated by reference as part of
this standard.
United States Postal Service—POM,
Postal Operations Manual
Copies of the applicable sections of
the Postal Operations Manual can be
obtained from USPS Delivery and
Retail, 475 L’Enfant Plaza SW,
Washington, D.C. 20260-6200.
USPS-L-1172—Locks, Compartment,
Customer—PSIN 0910
Copies of United States Postal
Service® specifications, standards and
drawings may be obtained from USPS
Delivery and Industrial Equipment
CMC, Greensboro, NC 27498-0001.
2.3 Non-Government Documents—
The following documents of the latest
issue are incorporated by reference as
part of this standard.
STANDARDS—American Society for
Testing and Materials (ASTM)
ASTM G85 Standard Practice for
Modified Salt Spray (Fog) Testing
ASTM D968 Standard Test Methods
for Abrasion Resistance of Organic
Coatings by Falling Sand
ASTM D3801 Standard Test Methods
for Measuring the Comparative
Burning Characteristics of Solid
Plastics in a Vertical Position
Copies of the preceding documents
may be obtained from the American
Society for Testing and Materials, 100
Barr Harbor, West Conshohocken, PA
19428-2959. (http://www.astm.org)
Underwriters Laboratories—UL 771,
Night Depositories (Rain Test Only)
Copies of the preceding document can
be obtained from Underwriters
Laboratories Inc., 333 Pfingsten Road,
Northbrook, IL 60062—-2096. (http://
www.ul.com)

3. Requirements

3.1 General Design and
Construction-The general
configurations of the wall-mounted,
centralized mail receptacles shall
conform to the requirements as
described in this standard. The
receptacles shall be designed and
constructed so that they can be serviced
according to the intended method, front
or rear access. The receptacles shall be
designed to allow wall mounting in
accordance with the installation
requirements as stipulated in this
document and the applicable sections of
the current Postal Operations Manual
(POM) as referenced in section 2.2. The
receptacle design shall preclude access
from one compartment to another and it
shall provide the required level of
security for all receptacle contents and
resistance to vandalism. The clearance
between shelving sides and interior
sides or rear walls shall prevent the
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passage of a 3Vz-inch (height) by 5-inch
(length) by .007-inch thick card from
one compartment to another.

The design of all wall-mounted,
centralized mail receptacles may be of
the Types specified in 1.2. The design
of all receptacles shall be such that the
unit can be installed either indoors or
outdoors. Outdoor installations shall be
in compliance with conditions as
described in this document and the
applicable sections of the POM without
damage or deterioration to the materials
of the receptacle or to its contents. Each
unit shall be made of the exact
materials, construction, coating, finish,
etc., as shown on the manufacturer’s
drawings, which are identified and
certified by the Postal Service. The
overall height, width, and depth of any
receptacle shall be such that all the
applicable mounting requirements shall
be met.

All front loading receptacles shall
have fixed solid backs.

3.2 Materials—Latitude shall be
allowed in the materials used. The
thickness, form, and mechanical and
chemical properties of the material shall
be adequate to meet the operational,
structural, and performance
requirements set forth in this standard.
Materials must be compatible with each
other; nontoxic and nonirritating to
humans. Dissimilar metals shall be
protected against galvanic corrosion.
The material used in the fabrication of
this equipment shall be new, suitable
for the purpose used, free from all
defects, and of the best commercial
quality for this type of equipment.

3.3 Colors, Coatings and Finishes—
Exterior colors and finishes of the
receptacles, in general, shall be optional
with the manufacturer. Any finish or
coating selected should meet all the
requirements of this document.

3.4 Mounting and Hardware—The
hardware for attaching the receptacle to
the wall shall be provided and packaged
with the unit. All mounting hardware
shall meet the corrosion resistance
requirements of this document.
Mounting hardware shall not protrude
from any part of the unit to create a
hazardous catch or bump point for
customers or carriers. The mounting
hardware shall be accessible for
replacement in the event of damage to
the unit and shall be hidden from public
view while in service. The mounting
technique and hardware selected shall
allow the receptacle, when wall-
mounted in accordance with the
manufacturer’s instructions, to meet the
pull requirements of section 4.11.9.

3.5 Customer and Parcel
Compartment Doors—All compartment
doors shall meet the common

requirements listed in this section. In
addition, each type of compartment
doors shall meet any unique door
requirements as described in 3.5.1
through 3.5.4 below.

All compartments of front loading
receptacles shall have their own door
and shall be hinged on the right. The
door hinges shall be concealed or
designed to prevent tampering. The
doors shall be designed to open, close,
and lock without binding or excessive
play. All doors shall open a minimum
of 90 degrees. The clearance between
door and door opening shall be evenly
spaced, consistent in size, and
minimized to preclude prying with such
simple tools as knives, screwdrivers,
thin metal strips, etc.

Optional compartment heights,
requiring doors or blanking plates larger
than the minimum, shall be allowable,
except as stated in section 3.5.3.
However, no offered compartment
height shall preclude any of the critical
installation requirements, or any other
requirement, from being met. In
addition, no compartment size shall be
offered as “approved” that is larger than
any Postal Service tested and approved
size for that particular manufacturer.

3.5.1 Customer Compartment
Doors—Once opened, a customer door
shall remain in the opened position
until closed and locked. Each door shall
permit the mounting of a lock as
required by 3.10.1.

3.5.2 Parcel Compartment Doors—
The doors shall be spring loaded to
return the doors to the fully closed
position. The spring shall be of
sufficient strength to close the door from
any opened position. The strength of the
spring shall not be excessive as to create
the potential for injury or cause the
doors to “slam” shut. Each door shall
permit the mounting of locks as
required by 3.10.2.

3.5.3 Carrier Access (Arrow Lock)
Door (Front Loader Designs)—The
carrier access door shall have
accommodations for mounting either
Arrow lock shown in figure 13 in such
a manner that the modified Arrow lock
cylinder is flush with the front of the
compartment door and the standard
Arrow lock is slightly recessed. This
door shall be designed to accommodate
the mounting of the Arrow lock and the
securing of a minimum-sized (3 inches
high by 12 inches wide by 15 inches
deep) compartment, which typically
shall be used for retrieval of collection
mail. For security reasons, under no
circumstances shall this door be offered
in any larger sizes. Once opened, the
carrier access door shall remain in the
opened position until closed and

locked. This door shall not be numbered
or lettered.

3.5.4 Collection Mail Compartment
Blanking Plate (Rear Loader Designs)—
Rear loader receptacles shall have a
blanking plate, sized to cover a
minimum 3 inches high by 12 inches
wide compartment, directly beneath the
collection mail slot. This plate ensures
a minimally acceptable compartment
volume for the customer outgoing mail
on rear loaders.

3.6 Master Loading Door(s)

3.6.1 Front Loader Designs—These
units shall be equipped with a master
loading door(s) on the same side as the
individual compartment and parcel
doors. The master loading door(s) shall
allow access to all the unit’s customer
compartments and parcel compartments
for the deposit of letter mail and parcels
and the collection of customer outgoing
mail. The master loading doors shall be
designed not to interfere with the
loading of customer and parcel
compartments. These doors shall be
designed so the withdrawal of mail
through the individual customer doors
allows the mail to slide smoothly over
any parts of the master, customer, or
parcel doors. The master loading door(s)
shall be easy to open and close. For any
double master loading door design, the
doors shall be hinged on opposite sides
and latched at the center of the unit.
The door hinges shall be continuous or
concealed and designed to prevent
tampering. The doors shall lock in the
open position by an automatic self-
locking device until the delivery
employee completes loading. The doors
shall be held open at an angle of 90
degrees (+5, —0). The delivery
employee shall be able to easily release
the hold open device to close the door
when loading has been completed. The
door hold-open device shall withstand
an inward or outward pull of 50 (+5,
—0) pounds when applied to the master
door edge farthest from the master door
hinge and in a direction perpendicular
to the door. (Note: For any nonparcel
compartment design, disregard parcel
compartment references.)

The master loading door for any
single door receptacle design and the
right master loading door for any double
master door design shall, as a minimum,
have provisions and accommodations
for a three-point (top, middle, bottom)
latching mechanism, exclusive of the
hinges, in conjunction with either a
standard or modified Arrow lock to
secure the door. Unless used solely as
an actuator for locking pin(s), the Arrow
lock shall lock the master loading door
latch mechanism to ensure that the
master loading doors are securely
latched and that the latch mechanism
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cannot be moved. A limited loading
shall be permitted on the end of the
Arrow lock bolt only when the Arrow
lock is used as an actuator to engage
locking pins. In this case, the locking
pin(s) shall secure the Arrow lock door
to the master loading door frame. Only
Arrow locks dimensioned in figure 13
shall be acceptable. The latching
mechanism shall be rigid in design to
avoid distortion. Locknuts shall be
included for installing the Arrow lock.
The master loading door(s) shall be easy
to open, close, and lock. The carrier
access shall not have pinch points or
sharp edges. Clearance between the door
and door opening shall be evenly
spaced and consistent in size. The
master loading doors shall be easily
unlatched and opened using one hand.
The latch mechanism may be mounted
either on the unit frame or the master
loading door. Clearance below the latch
handle in either case shall be a
minimum of 1.25 inches. When the
carrier activates a master loading door
latch mechanism mounted on the unit
frame, the outer edge of the master
loading door shall be automatically
opened a minimum of 1 inch outside
the door frame, enabling the carrier to
easily grasp the door. When the latch
mechanism is mounted on the unit
frame, the handle must provide between
1.25 and 1.50 inches of grip length and
a minimum of 1 square inch of surface
area. When the carrier activates a master
loading door latch mounted on the door,
the latch handle may be used to pull the
door open. When the latch mechanism
is mounted on the door, the handle
must provide a minimum of 1.75 inches
of grip length. In any double master
door design, when the master loading
door with the Arrow lock traps, or locks
the left master loading door, a push-out
device shall not be required if the
carrier can easily grasp and open the left
door.

3.6.2 Rear Loader Designs—The
master loading door for any rear loading
units shall be in the form of a rear cover
or door, which can be opened or
removed and closed or replaced by the
mail carrier, which will permit delivery
of mail to each compartment. The cover
or door shall prevent the mail from
falling out between the cover or door
and shelves, and be strong enough to
prevent theft of the contents of
adjoining receptacles by manually
forcing the rear door or cover from the
front of the receptacle through a
compartment. The cover or door shall be
capable of being latched or secured;
locking is not required.

3.7 Customer and Parcel
Compartment Sizes—Customer and

parcel compartment size requirements
shall be as specified below.

3.7.1 Customer Compartment
Sizes—The minimum interior
dimensions of each customer delivery
compartment shall be 3 inches high by
12 inches wide by 15 inches deep.
Optional compartment heights, greater
than the 3 inch minimum, shall be
allowable, and mixed size customer
compartments may be offered in any
one unit. However, no combination
shall preclude any of the critical
installation requirements, or any other
requirement, from being met. In
addition, no compartment size shall be
offered as “approved” that is larger than
any Postal Service-tested and approved
size for that particular manufacturer.

3.7.2  Parcel Compartment Sizes—
The minimum interior dimensions of
the parcel compartments shall be as
follows:

(a) Standard Parcel Locker—15 inches
high by 12 inches wide by 15 inches
dee

(b) Large Parcel Locker—18 inches high
by 12 inches wide by 15 inches deep

3.7.2.1 Parcel Locker to Customer
Compartment Ratio—A minimum of
one standard parcel locker shall be
provided for every ten customer
compartments. For installation sites
with less than ten customer
compartments, there shall be no
mandatory parcel locker requirement,
however, it shall be the intent of the
Postal Service to strongly encourage the
inclusion of a parcel locker.

3.8 Collection Mail and Carrier
Access (front-loading designs only)
Compartment—All units shall have one
reinforced collection mail compartment.
A mail deposit slot 10.75 inches wide
by .75 inches high shall be provided
with a weather shield and a security
shield to protect the deposited mail
from the rain and snow and to prevent
removal of the mail by fishing and
pilfering techniques through the deposit
slot. This compartment shall not be
numbered or lettered. The phrase
“OUTGOING MAIL” shall be marked on
the deposit slot shield in black, recessed
lettering. Marking shall be permanent
and lettering size shall be 34 to %2 inch
high.

3.8.1 Front-Loading Designs—For
front-loading designs, the front of the
minimum-sized collection compartment
shall consist of the carrier access (Arrow
lock) door, as described in section 3.5.3,
and the mail collection/deposit slot,
which is framed by separate elements
providing the weather and security
shielding. The mail deposit slot frame
design shall be hard mounted to the
master door structure. Optional

outgoing mail compartment heights
shall be allowable. Hard-mounted front
blanking plates shall be used as required
under the Arrow lock door for any larger
collection mail compartment offerings.
In addition, no offered outgoing mail
compartment height shall preclude any
of the critical installation requirements,
or any other requirement, from being
met, and no compartment size shall be
offered that is larger than any fully
tested size.

3.8.2 Rear-Loading Designs—For
rear-loading designs, the front of the
minimum-sized collection compartment
shall consist of a blanking plate hard
mounted to the master door structure
and the mail collection/deposit slot,
which is framed by separate elements
providing the weather and security
shielding. Optional outgoing mail
compartment heights, requiring
blanking plates larger than the
minimum, shall be allowable. However,
no offered outgoing mail compartment
height shall preclude any of the critical
installation requirements, or any other
requirement, from being met. In
addition, no compartment size shall be
offered that is larger than any fully
tested size.

3.9 Identification—Customer and
compartment identifications shall be in
the following manner.

3.9.1 Customer Compartment
Identification—Customer compartment
doors shall be identified using either
numbers or letters, optionally, in
sequence from top to bottom. For any
double master door designs, the
numbers or letters shall start from the
upper left corner compartment. In
addition, they shall be %4 to 1 inch high,
sequential, black, and recessed. They
may be engraved or stamped. Brushed
aluminum decals with black numbering
may be used, provided the decals are
recessed in the door or a raised rib is
provided around the decal to enhance
the decal’s location and limit removal.
Decals shall be secured using a
permanent type of adhesive. Numbers
shall be made with one decal and not
a combination of two single letter or
number decals. In the horizontal
direction, the centerline of the numbers
shall be to the right of the customer lock
(top lock) centerline. In the vertical
direction, the customer lock and the
numbers shall be the same centerline.

3.9.2 Parcel Compartment
Identification—Parcel compartment
doors shall be provided with %4 to 1
inch high, sequential, black, recessed
numbers. Numbers may be engraved or
stamped. Brushed aluminum decals
with black numbering may be used,
provided they are recessed in the door
or a raised rib is provided around the
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decal to enhance decal location and
limit removal. Decals shall be secured
using a permanent type of adhesive.
Numbers shall be made with one decal
and not a combination of two single
letter or number decals. Raised lettering
shall not be acceptable. Parcel
compartment doors shall be numbered
(typically, 1P, 2P, etc). In the horizontal
direction, the centerline of the letters
shall be to the right of the customer lock
(top lock) centerline. In the vertical
direction, the customer lock and the
numbers shall be the same centerline.

3.9.3 Customer Identification—A
minimum %2 inch wide surface shall be
located below the front of each delivery
compartment shelf. The surface shall be
concealed by the master door(s) and
shall be visible only by the carrier once
the master door(s) is opened. The
surface provided shall be smooth and
will allow for the optional attachment of
self-adhesive labels. Alternatively, each
compartment may be equipped with
either a clasp or holder to accommodate
a name card, or supplied with a
designated flat surface for a permanent-
type pressure-sensitive label for
identifying the customer using the
compartment. The holder or clasp shall
be located on the frame above each
compartment or inside of the
compartment where the customer’s
name will be easily visible to the carrier
when the box is opened for loading. The
holder shall be of sufficient size to hold
a name card of .75 inch by 2.50 inches
or as large as space permits.

3.10 Locks—Locks and cams shall
be provided as specified below.

3.10.1 Customer Compartment
Locks—Each customer compartment
door shall use a PSIN 0910 lock, as
specified in USPS-L-1172, or
equivalent. The hole pattern for the lock
is shown in figure 14. The hole shall be
able to withstand 100 foot pounds of
rotational torque, preventing the lock
from being turned in the door allowing
unauthorized entry into the
compartment. The locks shall be
oriented so that the locking cam rotates
90 degrees from the locked to the
unlocked position. The key shall be
removable only in the locked position.
Individual customer locks shall be
located in the compartment doors on the
left side. Each lock shall be provided
with three keys as specified in section
3.11.1. Key numbers shall not be placed
on any exterior exposed surface. Cams
shall be designed by the manufacturer to
allow a secure grip of the lock to the
compartment side wall. Each
compartment lock shall be keyed
differently in each receptacle. The locks
must be securely fastened to the door to
preclude punching out and twisting off.

All customer compartment doors shall
be locked for shipment.

3.10.2 Parcel Compartment Locks—
Each parcel compartment door shall be
configured to accept a combination 910/
Arrow lock arrangement. The 910 lock
shall serve as the customer access lock.
Any parcel compartment provided as an
integral part of a receptacle design shall
have a 910 lock that is keyed differently
than any customer compartment lock in
the receptacle. The lock may itself
provide the locking cam to secure the
parcel door or it may be used as an
actuator in such a way as its cam moves
locking pins into place to secure the
parcel door. The locking pins would
withstand the pry attack loads. The
Arrow lock “captures” the 910 lock after
its key has been inserted and the lock
turned to allow the customer to remove
their parcel. The Arrow lock and the
910 lock shall be located in a
partitioned compartment and, for ease
of maintenance reasons, shall not share
the same compartment cover. The 910
lock cover shall be secured with
standard hardware while the Arrow lock
compartment cover shall be secured
with tamper resistant screws. All parcel
compartment doors shall be locked for
shipment.

3.10.3 Master Loading Door Lock
(Front-Loading Designs)—Front loader
receptacles shall be secured with an
Arrow lock, in accordance with figure
13, to lock the master loading door(s) as
defined in section 3.6.1. These units
shall be configured so that the Arrow
lock is always located directly beneath
the collection mail slot. The mail slot
and the Arrow lock door (carrier access
door) shall share the same compartment
but be separate items for security
reasons. The Arrow lock shall be
furnished and installed by the local
postmaster or his representative. In
addition, the Postal Service will provide
dummy Arrow locks for test purposes
upon request.

3.11 Keys and Key Identification—
All compartment keys for locks in
accordance with USPS-L-1172 or
equivalent shall be identified and
perform in the following manner to
allow for efficient control, security, and
operation. No two compartments in the
same receptacle shall be keyed alike. In
addition, the full complement of
required key codes shall be utilized in
sequential order prior to repeating any
individual key code within a production
lot of receptacles. All keys shall have
any burrs removed and shall move
freely in and out of the lock. When the
lock is installed and the key is inserted,
the locks must be positioned so that the
key is free to turn without binding or

contacting/scraping any adjoining
surface.

3.11.1 Compartment Keys—Three
keys shall be provided for each
customer compartment and shall be
delivered on a single key ring. All keys
shall be temporarily identified for their
respective compartment, bagged, and
securely taped inside the collection
compartment for shipping.

3.11.2 Parcel Keys and Tags—
Heavy-duty, rigid, clear plastic tags with
card inserts containing instructions to
the Postal Service customer on the use
of the key, shall be furnished with each
key for an individual parcel receptacle.
The plastic tags shall be 1z + V16 inches
wide by 3 £ V16 inches long by %16 (+%4s,
—0) inches thick, and shall have an
opening at one end for a key ring. All
holes or openings shall be reinforced.
The tags shall also have a swivel device
for key ring mounting. Heavy-duty rings
for attaching the holder to the
individual key shall be provided for
parcel receptacle keys. The key shall not
be easy to remove from the key ring.
Each insert card shall be identified with
a serial number that is the same as the
mail receptacle unit’s serial number.
The cards shall be numbered (e.g., 1P,
2P, etc) to correspond with their
respective parcel receptacles. Card
insert lettering shall be legible and of
sufficient size and contrast to be easily
read. All keys shall move freely in and
out of the lock. Three keys shall be
provided for each receptacle lock,
tagged with the clear plastic holder for
their respective receptacle, and placed
in the same bag with compartment keys.

The card insert shall be as follows:
Clear Plastic Holder with card insert

(side A & B), YOU HAVE MAIL IN

RECEPTACLE # _ * UNLOCK TOP

LOCK AND REMOVE MAIL. KEY

REMAINS IN LOCK.

*Note: The manufacturer shall provide the
numbers and names as specified above.

3.12 Marking—For front-loading
designs, there must be two inscriptions
centered on the carrier access door:
“U.S. MAIL” in a minimum of .50 inch
high letters and “APPROVED BY THE
POSTMASTER GENERAL” in a
minimum of .18 inch high letters. For
rear-loading designs, these inscriptions
must be centered on the blank panel of
the outgoing mail compartment. These
inscriptions shall be positioned in a
vertical stack with “U.S. Mail”
appearing above “APPROVED BY THE
POSTMASTER GENERAL.” Markings
must be permanent and may be
accomplished by applying a decal,
embossing on sheet metal, applying
raised lettering on plastic, or using other
methods that are suitable. In addition, a
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legible and permanently marked decal
with “USPS-STD—-4G,” the
manufacturer’s name, address, date of
manufacture (month and year), unit
serial number, and model number or
nomenclature must be affixed to the
receptacle in a location that is readily
visible to carriers.

3.13 Assembly and Installation
Instructions—A complete set of
instructions including illustrations for
assembling and installing the receptacle
shall be prepared and provided with
each receptacle. Both front- and rear-
loading receptacles shall be mounted in
accordance with the installation
requirements as stipulated in this
document and the applicable sections of
the current Postal Operations Manual
(POM) as referenced in section 2.2. The
installation described shall be tested in
accordance with the testing of section
4.11.9. These instructions shall
completely convey all recess wall-
mounting details, including equipment
installation height restrictions as
provided in the figures and the parcel
locker ratio information. In addition, the
instruction sheet shall carry a notice
that the receptacle met all requirements
of the Postal Service standard.

3.14 Workmanship—Workmanship
shall be of the highest quality
throughout. All parts shall be clean,
straight, accurately formed and
assembled, properly fitted, and uniform
in size and shape. Parts shall be free
from delaminations, cracks, warpage,
bulges, kinks, dents, porosity, voids,
lumps, foreign matter, and other defects.
Finished or coated surfaces shall be
smooth and uniform, and free from soft
areas, stain, chips, crazing, and cracks.
Seams and connections shall be tight.
Welding, riveting, and other joining
shall be done in a neat and approved
manner. The receptacle shall be free
from sharp edges, sharp corners,
protruding rivets, and operational
features, which might injure or hamper
the carrier or customer.

3.15 Bolted Connections—Bolts or
screws that can be removed in any
exposed area shall not be used for
joining parts of the receptacle. Sheet
metal screws shall not be used in the
assembly of the receptacle.

3.16 Riveted Joints—Hollow-type
eyelets or grommets shall not be used in
the fabrication of the receptacle.

3.17 Welding—Any type of weld
(electric-arc, resistance, gas, etc.) may be
used in the fabrication of the receptacle,
providing it produces a satisfactory and
safe joint and is performed in
accordance with applicable best
commercial practices.

3.18 Fabrication and Assembly—All
components and parts shall be

fabricated and assembled to be
permanently square and rigid to
preclude binding, warping, or
misalignment, which may reduce or
prevent proper equipment operation or
maintenance or may result in a
premature failure of any part or
component.

4. Testing Requirements

4.1 Testing Requirements—Units
will be subjected to all applicable
testing described herein. A unit that
fails to pass any test will be rejected.
Testing will be conducted in sequence
as listed herein and in table III.

4.2 Capacity

4.2.1 Customer Compartments—
Customer compartments must meet
minimum capacity requirements tested
by insertion and removal of a standard
test gauge which measures 21546 inches
high by 111546 inches wide by 141546
inches deep. The test gauge will be
inserted with its 21%4e-inch dimension
aligned in the vertical axis
(perpendicular to the compartment
floor). The gauge must be capable of
easy insertion and removal, and while
inserted, allow for the door(s) to be
completely closed without interference.

4.2.2  Collection Mail
Compartment—The collection mail
compartment must meet minimum
capacity requirements tested by
insertion through the mail deposit slot
of 48 standard letters (4.00 inches high
by 9.50 inches long by .12 inch thick)
and 4 Express Mail or Priority Mail
envelopes (9.50 inches high by 12.50
inches long by .50 inch thick). Letter
and envelope thicknesses shall be
achieved by inserting 8.50 inch by 11
inch paper.

4.2.3  Parcel Compartment—Parcel
compartments must meet minimum
capacity requirements tested by
insertion and removal of a standard test
gauge which measures 147546 inches
high by 111546 inches wide by 141546
inches deep. The test gauge will be
inserted with a 14'%s inch dimension
aligned on the vertical axis
(perpendicular to the compartment
floor). The gauge must be capable of
easy insertion and removal; and while
inserted, allow for the door(s) to be
completely closed without interference.

4.3 Operational Requirements—The
carrier access (Arrow lock) door,
customer doors, parcel doors, master
loading door(s), and hold open device(s)
must be capable of operating 10,000
normal operating cycles (1 cycle = open/
close) at room temperature,
continuously and correctly, without any
failures such as breakage of parts. The
cycle rate for carrier access (Arrow
lock), customer and parcel doors shall

not exceed 3 seconds per cycle. The
cycle rate for the master loading door(s)
and hold open device(s) shall not
exceed 10 seconds per cycle. Testing
may be performed either manually or by
means of an automated, mechanically
driven test fixture that replicates a
manual operation.

4.4 Water-Tightness—A rain test in
accordance with UL 771, section 47.7
shall be performed to determine a
receptacle’s ability to protect mail from
water. Prior to the test, the unit shall be
prepared by shielding the body of the
receptacle so that only the master door,
customer doors, and front frame
elements shall be directly exposed to
rain during the test. The rain test shall
be operated for a period of 15 minutes
on the customer compartment door
(front) side of the mail receptacle. At the
conclusion of the test, the outside of the
unit is wiped dry and all doors are
opened. The inside of the compartments
must contain no water other than that
produced by high moisture
condensation.

4.5 Salt Fog Resistance—A salt fog
test shall be conducted in accordance
with method A5 of ASTM G85,
Standard Practice for Modified Salt
Spray (Fog) Testing. The salt test shall
be operated for 25 continuous cycles
with each cycle consisting of 1-hour fog
and 1-hour dry-off. The unit shall be
tested in a finished condition, including
all protective coating, paint, and
mounting hardware and shall be
thoroughly washed when submitted to
remove all oil, grease, and other
nonpermanent coatings. No part of the
receptacle may show finish corrosion,
blistering, or peeling, or other
destructive reaction upon conclusion of
test. Corrosion is defined as any form of
property change such as rust, oxidation,
color changes, perforation, accelerated
erosion, or disintegration. The buildup
of salt deposits upon the surface shall
not be cause for rejection. However, any
corrosion, paint blistering, or paint
peeling is cause for rejection. It is also
valid for units made of plastic that
employ metal hardware.

4.6 Abrasion Resistance—The unit’s
coating/finish shall be tested for
resistance to abrasion in accordance
with method A of ASTM D968. The rate
of sand flow shall be 2 liters of sand in
2243 seconds. The receptacle will have
failed the sand abrasion test if less than
15 liters of sand penetrates its coating or
if less than 75 liters of sand penetrates
its plating. This test is applicable to
metal receptacle designs only.

4.7 Temperature Stress Test—The
unit under test shall be placed in a cold
chamber at —40° Fahrenheit (F) for 24
hours. The chamber shall first be
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stabilized at the test temperature. After
remaining in the —40° F environment
for the 24-hour period, the unit shall be
quickly removed from the cold chamber
into room ambient and tested for normal
operation. The removal from the
chamber and the testing for normal
operation shall be accomplished in less
than 3 minutes. The room ambient shall
be between 65° and 75° F. Normal
operation is defined as operation

required and defined by this document.
The unit under test shall undergo a
similar temperature test, as described
above, at a temperature of 140° F.

4.8 Structural Rigidity
Requirements—Pull loads of the
specified magnitudes (see table II) shall
be slowly applied at any point of the
specific item of the unit under test.
These forces shall be held for a time not
to exceed one minute and then released.

Supplemental bracing may be used to
isolate the loading on the specific item
to be tested. After the release of the
load, the permanent deformation caused
by the forces shall be measured. If the
deformation exceeds the limit specified
in table II, the unit under test has failed
to meet the structural rigidity
requirement.

TABLE Il
[Pull load permanent deformation limits]
Permanent

ltem deformation Pull load

(inches) (pounds)

Carrier Access (Arrow Lock) Door(Front-Loading DESIGNS) ......cceeriiiiiiiiiieiie ittt Vs 1400
Collection Comp. Front Blanking Plate(Rear-Loading DESIGNS) ........oeiiiiiiiiiiiiienieeiee et Vs 1400
Collection Mail Slot Frame(All Designs Except Parcel-Only) .................... Vs 1400
Master Door(s) at Hinge Side—Top & Bottom (Front-Loading Designs) .... Vs 1000
Master Door at Center Along Arrow Lock Side—(Front-Loading Designs) . ] 1000
Rear Cover(Rear-Loading DESIGNS) .......ciiuieiiiiiiiitieiiee ettt sttt sttt et b e e bt s ettt e sab e e be e s ab e e sbeesabeesbeeenbeesaeeenneas Vs 250
Customer Compartment Door(All Designs Except Parcel-Only) ..........cccoouiiiiiiiiiiiiiicic e Vs 250
Parcel Compartment Door (All Designs Except Non-Parcel Versions) .... Vs 250
Master Door Hold-Open Device(Front-Loading DESIGNS) .......ccccuiiiiiiiiiiiiiiiiie ettt ettt sttt 0 50

4.9 Impact Test—The front exposed
surfaces of the receptacles and any
coatings applied to them shall not be
cracked, chipped, broken, dented (more
than %6 inch in depth), or visibly
permanently deformed by a hard steel 2-
pound ball with a %z-inch spherical
radius dropped from a height of 6
inches.

4.10 Flammability—A flammability
test shall be conducted on all
potentially flammable materials used in
the unit. The test shall be conducted in
accordance with ASTM D3801. The
ASTM D3801 standard flame test shall
achieve a rating of V-1 or better. (Note:
It is the building owner’s responsibility
to make sure that the installation of any
receptacle is in compliance with local
building and fire codes.)

4.11 Security Test—Receptacles
shall be tested, as described below, for
resistance to tampering and
unauthorized entry through the use of
tools such as screwdrivers, flat plates,
knives, pry bars, vise grips, pliers,
chisels, and punches for a period not to
exceed 3 minutes for each feature tested.
No pry tools shall exceed 18 inches in
length. Because of the critical nature of
the master-loading door and Arrow lock
(outgoing mail) compartment, a hammer
shall be used in tandem with the other
tools during tests of these items. The
head weight of any hammer used shall
not exceed 3 pounds. In addition, the
Arrow lock compartment door will also
be subjected to a 2-minute torch test
using commonly available microtorch
kits.

4.11.1 Customer Compartment and
Parcel Compartment Customer Access
Locks—Customer lock plugs shall
withstand a minimum of 70 pounds of
force slowly applied inward. Load
forces shall be applied to the key
entrance side of the lock. The lock and
door shall remain closed and locked
after each test. In addition, the locks
shall be tested using vise grips and other
tools in an attempt to turn the lock with
the customer or parcel door in the
closed position. These tests shall not
allow access to the customer or parcel
compartment.

4.11.2 Customer Compartment
Doors—Gaps and seams around the
perimeter of the customer compartment
doors shall be tested using pry tools
listed in 4.11 for a period not to exceed
3 minutes to ensure that access to the
compartment cannot be gained. The
lock-mounting hole in the door shall be
able to withstand 100 foot-pounds of
torque applied in the plane of the door,
preventing the lock from being turned in
the door allowing unauthorized entry
into the compartment.

4.11.3 Parcel Compartment Door—
Gaps and seams around the perimeter of
the parcel compartment door(s) shall be
tested using pry tools listed in 4.11 for
a period not to exceed 3 minutes to
ensure that access to the compartment
cannot be gained.

4.11.4 Master Loading Door (Front-
Loading Designs only)—Seams around
the perimeter of the master loading
door(s) shall not allow access to the
interior of the receptacle when tested

using pry tools listed in 4.11 for a
period not to exceed 3 minutes. A 3-
pound hammer shall be used for a time
period not to exceed 1 minute in
tandem with these other tools during
the tests of the master-loading door(s).

4.11.5 Arrow Lock Compartment
Door (Front Loading Designs only)—The
Arrow lock compartment door shall be
tested using the pry tools in 4.11 for a
period not to exceed 3 minutes. A 3-
pound hammer shall be used for a time
period not to exceed 1 minute in
tandem with these other tools during
the tests of various features of the Arrow
lock compartment. Seams and gaps
around the perimeter of the Arrow lock
compartment door and the structural
integrity of the door itself shall not
allow access to the receptacle under test
conditions. In addition, the Arrow lock
compartment door will also be subjected
to a 2-minute torch test using commonly
available microtorch kits. (Note: These
tests shall not be performed on the same
test door.)

4.11.6 Outgoing Mail Slot—The mail
slot and security shield design shall be
tested using the pry tools in 4.11 for a
period not to exceed 3 minutes. A 3-
pound hammer shall be used for a time
period not to exceed 1 minute in
tandem with these other tools during
the tests of the seams and gaps around
the perimeter of the mail slot. In
addition, as part of the test, a pry bar not
exceeding 18 inches in length shall be
inserted into the mail slot in an attempt
to gain access to deposited mail in the
compartment.
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4.11.7 Outgoing Mail Compartment
Front Blanking Plate—Gaps and seams
around the perimeter of any outgoing
mail compartment front blanking plate
shall be tested using pry tools listed in
4.11 for a period not to exceed 3
minutes to ensure that access to the
compartment cannot be gained. A 3-
pound hammer shall be used for a time
period not to exceed 1 minute in
tandem with these other tools during
the tests of the seams and gaps around
the perimeter of this item.

4.11.8 Rear Door/Panel (Rear
Loading Designs only)—The rear cover
shall be tested for a period not to exceed
3 minutes by attempting to force it to
unseat. No access to the backside of the
unit or to any adjacent compartments
shall be gained as a result of this test.
All customer compartment and parcel
locker doors shall be open for this test.

4.11.9 Receptacle Installation (All
Designs)—Receptacles will be installed
in a representative wall fixture in
accordance with the installation
instructions provided by the
manufacturer. The receptacle’s
mounting hardware will be subjected to
a uniform pull load of 500 pounds. This
load will be applied by placing a bolster
plate to the backside area of the
receptacle and attaching it to one or
more cables that are passed through
drill holes added to the rear wall of the
actual receptacle. Any front doors of
customer compartments in alignment
with the cables may be opened or
removed for the test. All bolster plate
cables will be tied together at a
minimum distance of 3 feet from the
front surface of the unit with a single
cable fitted with a shackle, hook, etc. A
maximum horizontal pull load of 500
pounds will be applied and the
receptacle will have met this
requirement if its mounting hardware is
not loosened from its wall mount.
Supplemental bracing of the wall may
be used to isolate the loading on the
receptacle’s mounting hardware.

5. Quality Management System
Provisions

5.1 Quality System—The approved
source shall ensure and be able to
substantiate that manufactured units
conform to requirements and match the
approved design.

5.2 Inspection—The USPS reserves
the right to inspect units for
conformance at any stage of
manufacture. Inspection by the USPS
does not relieve the approved source of
the responsibility to provide conforming
product. The USPS may, at its
discretion, revoke the approval status of
any product that does not meet the
requirements of this standard.

5.3 System—The approved source
shall use a documented quality
management system acceptable to the
USPS. The USPS has the right to
evaluate the acceptability and
effectiveness of the approved source’s
quality management system prior to
approval, and during tenure as an
approved source. As a minimum, the
quality management system shall
include controls and record keeping in
the following areas:

5.3.1 Document Control—
Documents used in the manufacture of
product shall be controlled. The control
process for documents shall ensure the
following:

e Documents are identified, reviewed,
and approved prior to use,

¢ Revision status is identified,

¢ Documents of external origin are
identified and controlled.

5.3.2 Supplier Oversight—A
documented process that ensures the
following:
¢ Material requirements and

specifications are clearly described in

procurement documents,

e Inspection or other verification
methods are established and
implemented for validation of
purchased materials.

5.3.3 Inspection and Testing—The
approved source shall monitor and
verify that product characteristics match
approved design. This activity shall be
carried out at appropriate stages of
manufacture to ensure that only
acceptable products are delivered.

5.3.4 Control of Nonconforming
Product—The control method and
disposition process shall be defined and
ensure that any product or material that
does not conform to the approved
design is identified and controlled to
prevent its unintended use or delivery.

5.3.5 Control of Inspection,
Measuring, and Test Equipment—The
approved source shall ensure that all
equipment used to verify product
conformance is controlled, identified,
and calibrated at prescribed intervals
traceable to nationally recognized
standards in accordance with
documented procedures.

5.3.6 Corrective Action—The
approved source shall maintain a
documented complaint process. This
process shall ensure that all complaints
are reviewed and that appropriate action
is taken to determine cause and prevent
reoccurrence. Action shall be taken in a
timely manner and be based on the
severity of the nonconformance.

Note: It is recognized that each approved
source functions individually and
consequently, the quality system of each
approved source may differ in the specific

methods of accomplishment. It is not the
intent of this standard to attempt to
standardize these systems, but to present the
basic functional concepts that when
conscientiously implemented will provide
assurance that the approved source’s product
meets the requirements and fully matches the
approved design.

In addition to outlining the approved
source’s approach to quality, the
documentation should specify the
methodology used to accomplish the
interlinked processes and describe how
they are controlled. The approved
source shall submit its quality
documentation to the Postal Service for
review along with the preliminary
design review.

5.3.7 Documentation Retention—All
of the approved source’s documentation
pertaining to the approved product shall
be kept for a minimum of three (3) years
after shipment of product.

5.3.8 Documentation Submittal—
The approved source shall submit a
copy of their quality system
documentation relevant to the
manufacture of wall-mounted,
centralized mail receptacles for review
as requested during the approval
process and tenure as an approved
source.

6. Application Requirements

6.1 Application Requirements—All
correspondence and inquiries shall be
directed to the address in 1.3. The
application process consists of:

6.1.1 Preliminary Review—
Manufacturers must first satisfy
requirements of a preliminary review
prior to submitting samples of any
receptacles. The preliminary review
consists of a review of the
manufacturer’s conceptual design
drawings for each receptacle type for
which the manufacturer is seeking
approval. Computer-generated drawings
are preferred, but hand-drawn sketches
are acceptable provided they adequately
depict the important design aspects of
the proposed receptacle design. In
particular, drawings should include
overall unit with standard and optional
compartment size information plus
details on the design of such critical
features as the carrier access, customer,
parcel and master load door(s) designs,
hinge designs, all lock-mounting
techniques and cam engagements,
material selections, the 3-point latching
and handle designs, the wall mounting
concept, and outgoing mail slot design.
If drawings show that the proposed
receptacle design appears likely to
comply with the requirements of this
standard, manufacturers will be notified
in writing and may then continue with
the application requirements described
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in 6.1.2. Do NOT submit any sample
units to the USPS prior to complying
with the requirements of 6.1.2.
Notification that a manufacturer’s
drawings satisfy the requirements of the
preliminary review does NOT constitute
USPS approval of a design, and shall
NOT be relied upon as an assurance that
a design will ultimately be approved.

6.1.2 Independent Lab Testing—
Upon receiving written notification
from the USPS that their design(s)
satisfies requirements of the preliminary
review, manufacturers shall at their own
expense submit at least one
representative sample of the highest
total-compartment version of each Type
apartment receptacle for which the
vendor seeks USPS approval to an
independent laboratory for testing along
with a copy of the preliminary review
letter from the USPS. If the vendor plans
to offer optional compartment sizes, the
submitted samples shall include at least
one of the largest compartment size. All
tests shall be performed by an approved
independent test lab, except for the
security tests which shall be performed
by the Postal Service. See Appendix A
for a list of USPS approved independent
test labs.

6.1.3 Final Review—Manufacturers
shall submit two representative samples
of the largest (typically, the highest

total-compartment) version to the USPS
for security testing, final review and
approval. If the vendor plans to offer
optional compartment sizes, the
submitted samples shall include at least
one of the largest compartment size. The
sample shall be accompanied with a
certificate of compliance and a copy of
the laboratory test results (see 6.1.3.3).
Receptacles submitted to the USPS (see
1.3) for final evaluation must be
identical in every way to the receptacles
to be marketed, and must be marked as
specified in 3.11. Manufacturers may be
subject to a verification of their quality
system prior to approval. This may
consist of a review of the manufacturer’s
quality manual (see 6.1.3.4) and an
onsite quality system evaluation (see
5.2).

6.1.3.1 Installation Instructions—
Manufacturers shall furnish a written
copy of their installation instructions for
review. These instructions shall contain
all information as detailed in section
3.13.

6.1.3.2 Documentation—Units
submitted for approval shall be
accompanied by two complete sets of
manufacturing drawings consisting of
black on white prints (blueprints or
sepia are unacceptable). The drawings
shall be dated and signed by a
manufacturer’s representative(s). The

TABLE |[V.—TEST REQUIREMENTS

drawings must completely document
and represent the design of the unit
tested. If other versions of the approved
Type unit are to be offered, the drawings
must include the unique or differing
design items of these versions. The
drawings must include sufficient details
to allow the USPS to inspect all
materials, construction methods,
processes, coatings, treatments, finishes
(including paint types), control
specifications, parts, and assemblies
used in the construction of the unit.
Additionally, the drawings must fully
describe any purchased materials,
components, and hardware including
their respective finishes. The USPS may
request individual piece parts to verify
drawings.

6.1.3.3 Certification of Compliance
& Test Results—Manufacturers shall
furnish a written certificate of
compliance indicating that their design
fully complies with the requirements of
this standard. In addition, the
manufacturer shall submit the lab’s
original report which clearly shows
results of each test conducted (see table
1V). The manufacturer bears all
responsibility for their unit(s) meeting
these requirements and the USPS
reserves the right to retest any and all
units submitted including those which
are available to the general public.

Test Requirement Reference Spég(ijffg%ns
CapaCty ....ooceeiieee s Insertion of test gauges ........ccccocvviiiiiiciiin, 4.2
Operational Requirements .. 10,000 cycles .......cccoceeeeene 4.3
Water-Tightness .................. No appreciable moisture . 4.4 | UL 771, section 47.7.
Salt Fog Resistance .........ccccvcvevineeiinecce e 25 CYCIES ..o 4.5 | ASTM G85.
Abrasion Resistance ...........cccccveeiiiiniciiicneeee T5 TEIS oot 4.6 | ASTM D968.
Temperature Stress Test ........... Shall function between —40°F and 140°F .............. 4.7
Structural Rigidity Requirements Refer to Table | for loads and points, maximum Vs 4.8

inch permanent deformation.

IMPACE ... 2 Ibs. dropped from 6 INChes ..........cccceeeiiiniircieenins 4.9
Flammability .........cccoiiiiiiie e, V=1 orbetter ... ASTM D 3801.

6.1.3.4 Quality Policy Manual—
Manufacturer shall submit its quality
policy manual to the address listed in
section 1.3.

7. Approval or Disapproval

7.1 Disapproval—Written
notification, including reasons for
disapproval, will be sent to the
manufacturer within 30 days of
completion of the final review of all
submitted units. All correspondence
and inquiries shall be directed to the
address listed in 1.3.

7.1.1 Disapproved Receptacles—
Units disapproved will be disposed of
in 30 calendar days from the date of the

written notification of disapproval or
returned to the manufacturer, if
requested, provided the manufacturer
pays shipping costs.

7.2 Approval—One set of
manufacturing drawings with written
notification of approval will be returned
to the manufacturer. The drawings will
be stamped and identified as
representing each unit.

7.2.1 Approved Receptacles—Units
that are approved will be retained by the
USPS.

7.2.2. Rescission—Manufacturer’s
production units shall be constructed in
accordance with the USPS-certified
drawings and the provisions of this

specification and be of the same
materials, construction, coating,
workmanship, finish, etc., as the
approved units. The USPS reserves the
right at any time to examine and retest
units obtained either in the general
marketplace or from the manufacturer. If
the USPS determines that a receptacle
model is not in compliance with this
standard or is out of conformance with
approved drawings, the USPS may, at
its discretion, rescind approval of the
receptacle as follows:

7.2.2.1 Written Notification—The
USPS shall provide written notification
to the manufacturer that a receptacle is
not in compliance with this standard or
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is out of conformance with approved
drawings. This notification shall
include the specific reasons that the
unit is noncompliant or out of
conformance and shall be sent via
Registered Mail™.

7.2.2.1.1 Health and Safety—If the
USPS determines that the
noncompliance or nonconformity
constitutes a danger to the health or
safety of customers and/or letter
carriers, the USPS may, at its discretion,
immediately rescind approval of the
unit. In addition, the USPS may, at its
discretion, order that production of the
receptacle cease immediately, and that
any existing inventory not be sold for
receipt of U.S. mail.

7.2.2.2 Manufacturer’s Response—In
all cases of noncompliance or
nonconformity other than those
determined to constitute a danger to the
health or safety of customers and/or
letter carriers, the manufacturer shall
confer with the USPS and shall submit
one sample of a corrected receptacle to
the USPS for approval no later than 45
calendar days after receipt of the
notification described in 7.2.2.1. Failure
to confer or submit a corrected
receptacle within the prescribed period
shall constitute grounds for immediate
rescission.

7.2.2.3 Second Written
Notification—The USPS shall respond
to the manufacturer in writing, via
Registered Mail™, no later than 30

calendar days after receipt of the
corrected receptacle with a
determination of whether the
manufacturer’s submission is accepted
or rejected and with specific reasons for
the determination.

7.2.2.4 Manufacturer’s Second
Response—If the USPS rejects the
corrected receptacle, the manufacturer
may submit a second sample of the
corrected receptacle to the USPS for
approval no later than 45 calendar days
after receipt of the notification
described in 7.2.2.3. Failure to confer or
submit a corrected receptacle within the
prescribed period shall constitute
grounds for immediate rescission.

7.2.2.5 Final USPS Rescission
Notification—The USPS shall provide a
final response to the manufacturer in
writing no later than 30 calendar days
after receipt of the second sample
corrected receptacle with a
determination of whether the
manufacturer’s submission is accepted
or rejected and with specific reasons for
the determination. If the second
submission is rejected, the USPS may, at
its discretion, rescind approval of the
receptacle. In addition, the USPS may,
at its discretion, order that production
of the receptacle cease immediately, and
that any existing inventory not be sold
or used for receipt of U.S. mail. If the
USPS rescinds approval, the
manufacturer is not prohibited from

applying for a new approval pursuant to
the provisions of section 6.

7.2.3 Revisions, Product or
Drawings—Changes that affect the form,
fit, and/or function (i.e., dimensions,
material, finish, etc.) of approved
products or drawings shall not be made
without written USPS approval. Any
proposed changes shall be submitted
with the affected documentation
reflecting the changes (including a
notation in the revision area), and a
written explanation of the changes. One
unit, incorporating the changes, may be
required to be resubmitted for testing
and evaluation for approval.

7.2.3.1 Corporate or Organizational
Changes—If any substantive part of the
approved manufacturer’s structure
changes from what existed when the
manufacturer became approved, the
manufacturer shall promptly notify the
USPS and will be subject to a
reevaluation of their approved
product(s) and/or quality system.
Examples of substantive structural
changes include the following: change
in ownership, executive or quality
management; major change in quality
policy or procedures; relocation of
manufacturing facilities; major
equipment or manufacturing process
change (e.g., outsourcing vs. inplant
fabrication); etc. Notification of such
changes must be sent to the address in
section 1.3.

BILLING CODE 7710-12-P
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BILLING CODE 7710-12-C
Appendix A

USPS Approved Independent Test
Laboratories

(1) ACTS Test Labs, Contact: Dennis
MacLaughlin, Phone: 716-505-3547 Fax:
716-505—3301, 100 Northpointe Parkway,
Buffalo, NY 14228-1884.

(2) The Coatings Lab, Contact: Tom
Schwerdt, Phone: 713-981-9368 Fax: 713—
776—9634, 10175 Harwin Drive, Suite 110,
Houston, TX 77036.

(3) Ithaca Materials Research & Testing,
Inc. (IMR), Contact: Jeff Zerilli, Vice
President, Phone: 607-533—-7000, Lansing
Business and Technology Park, 31
Woodsedge Drive, Lansing, NY 14882.

(4) Independent Test Laboratories, Inc.,
Contact: Robet Bouvier, Phone: 800-962-Test
Fax: 714-641-3836, 1127B Baker Street,
Costa Mesa, CA 92626.

(5) Midwest Testing Laboratories, Inc.,
Contact: Cherie Ulatowski, Phone: 248—-689—
9262, Fax: 248—-689—-7637, 1072 Wheaton,
Troy, MI 48083.

Note: Additional test laboratories may be
added provided they satisfy USPS

certification criteria. Interested laboratories
should contact: USPS, Engineering, Test
Evaluation & Quality, 8403 Lee Highway,
Merrifield, VA 22082-8101.

The Postal Service will publish an
appropriate amendment to 39 CFR 111.3
to reflect these changes.

Stanley F. Mires,

Chief Counsel, Legislative.

[FR Doc. 04-19781 Filed 9-2—-04; 8:45 am]
BILLING CODE 7710-12-P
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ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[CA-121-CORR; FRL-7807-2]
Approval and Promulgation of

Implementation Plans for California—
San Joaquin Valley PM-10

AGENCY: U.S. Environmental Protection
Agency (EPA).

ACTION: Final rule; correction.

SUMMARY: This action corrects language
in Title 40 of the Code of Federal
Regulations that appeared in a final rule
published in the Federal Register on
May 26, 2004, relating to the particulate
matter (PM-10) State Implementation
Plan (SIP) for the San Joaquin Valley
portion of California.

DATES: Effective Date: This action is
effective October 4, 2004.

FOR FURTHER INFORMATION CONTACT:
Doris Lo, EPA Region IX, (415) 972—
3959, lo.doris@epa.gov.

SUPPLEMENTARY INFORMATION: On May
26, 2004 (69 FR 30006), EPA published
a final rule approving the “2003 PM10
Plan, San Joaquin Valley Plan to Attain
Federal Standards for Particulate Matter
10 Microns and Smaller,” submitted on
August 19, 2003, and amendments to
that plan submitted on December 30,
2003 (collectively, “2003 PM—10 Plan”),
as meeting the Clean Air Act (CAA)
requirements applicable to the San
Joaquin Valley (SJV) nonattainment area
for particulate matter of ten microns or
less (PM-10). The final rule contained
amendments to 40 CFR part 52, subpart
F. The final rule, which incorporated
material by reference in Sec. 52.220,
Identification of plan, inadvertently
omitted a paragraph relating to the
following submittal, which was
incorporated by reference in the 2003
PM-10 Plan and approved by EPA in
the May 26, 2004 action: Appendix E
(“Regional Transportation Planning
Agency Commitments for
Implementation”) to the “Amended
2002 and 2005 Ozone Rate of Progress
Plan for San Joaquin Valley,” adopted
on December 19, 2002, and submitted
by the California Air Resources Board
on April 10, 2003.1 In the May 26, 2004

1The San Joaquin Valley Unified Air Pollution
Control District mistakenly identified these
materials as “Appendix F”’ in the Table of Contents
to the April 10, 2003 submittal, but the document
itself is titled “Appendix E.” In the May 26, 2004
final rule, EPA refers to the ozone ROP plan in
some places as the 2002 Ozone ROP Plan” and in
other places as the “2003 Ozone ROP Plan.” The
SJV Ozone ROP Plan, was originally adopted in
May 2002 and submitted in September 2002, but
this submittal was wholly replaced by the amended

action, EPA approved these materials as
Transportation Control Measures
(TCMs), which were explicitly included
by reference in the 2003 PM-10 Plan in
order to address the Best Available
Control Measure (BACM) provisions for
PM-10 with respect to TCMs. See 69 FR
30020-21, and 30035. In today’s action,
Appendix E of the April 10, 2003
submittal is being added in its entirety
to 40 CFR 52, subpart F, as new
paragraph (c)(330)(i)(A)(1). This action
makes no other corrections to the May
26, 2004 final rule.

In this action, EPA is simply
correcting an omission and amending
the regulatory language accordingly.
The affected provisions were previously
subject to notice and comment prior to
EPA approval. Thus, notice and public
procedure are unnecessary. EPA finds
that this constitutes good cause under 5
U.S.C. 553(b)(B). Section 553 of the
Administrative Procedure Act, 5 U.S.C.
553(b)(B), provides that, when an
agency for good cause finds that notice
and public procedures are
impracticable, unnecessary or contrary
to the public interest, the agency may
issue a rule without providing notice
and an opportunity for public comment.

Administrative Requirements

Under Executive Order 12866 (58 FR
51735, October 4, 1993), this action is
not a “significant regulatory action”
and, is therefore not subject to review by
the Office of Management and Budget.
In addition, this action does not impose
any enforceable duty or contain any
unfunded mandate as described in the
Unfunded Mandates Reform Act of 1995
(P.L. 104—4), or require prior
consultation with State officials as
specified by Executive Order 12875 (58
FR 58093, October 28, 1993), or involve
special consideration of environmental
justice related issues as required by
Executive Order 12898 (59 FR 7629,
February 16, 1994).

Because this action is not subject to
notice-and-comment requirements
under the Administrative Procedure Act
or any other statute, it is not subject to
the provisions of the Regulatory
Flexibility Act (5 U.S.C. 601 et seq.).

Under 5 U.S.C. 801(a)(1)(A) as added
by the Small Business Regulatory
Enforcement Fairness Act of 1996, EPA
submitted a report containing this rule

plan referenced above. The two plans contain an
identical version of Appendix E. Because the ROP
plan submitted in September 2002 has been
replaced by the ROP plan submitted in 2003, EPA
is incorporating Appendix E as included in the
2003 submittal. EPA determined that the April 10,
2003 SIP submittal was complete on September 4,
2003, pursuant to CAA section 110(k)(1)(B) and 40
CFR 51, Appendix V.

and other required information to the
U.S. Senate, the U.S. House of
Representatives and the Comptroller
General of the General Accounting
Office prior to publication of this rule in
today’s Federal Register. This rule is
not a “‘major rule” as defined by 5
U.S.C. 804(2).

List of Subjects in 40 CFR Part 52
Environmental protection, Air
pollution control, Incorporation by
reference, Intergovernmental relations,
Nitrogen oxides, Particulate matter,
Reporting and recordkeeping
requirements, Volatile organic
compounds.
Dated: August 13, 2004.
Laura Yoshii,
Acting Regional Administrator, Region IX.
m Part 52, Chapter I, Title 40 of the Code
of Federal Regulations is amended as
follows:

PART 52—[AMENDED]

m 1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.
Subpart F—California

m 2. Section 52.220 is amended by
adding paragraph (c)(330) to read as
follows:

§52.220 Identification of plan.
* * * * *
* x %

(c)

(330) The following plan was
submitted on April 10, 2003 by the
Governor’s designee.

(i) Incorporation by reference.

(A) San Joaquin Valley Unified Air
Pollution Control District.

(1) Amended 2002 and 2005 Ozone
Rate of Progress Plan for San Joaquin
Valley, adopted on December 19, 2002.

(1) Appendix E, “Regional
Transportation Planning Agency
Commitments for Implementation.”

* * * * *
[FR Doc. 04-20136 Filed 9-2—04; 8:45 am]
BILLING CODE 6560-50-P

DEPARTMENT OF HOMELAND
SECURITY

Federal Emergency Management
Agency

44 CFR Part 64

[Docket No. FEMA-7843]

Suspension of Community Eligibility

AGENCY: Federal Emergency
Management Agency, Emergency
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Preparedness and Response Directorate,
Department of Homeland Security.

ACTION: Final rule.

SUMMARY: This rule identifies
communities, where the sale of flood
insurance has been authorized under
the National Flood Insurance Program
(NFIP), that are suspended on the
effective dates listed within this rule
because of noncompliance with the
floodplain management requirements of
the program. If the Federal Emergency
Management Agency (FEMA) receives
documentation that the community has
adopted the required floodplain
management measures prior to the
effective suspension date given in this
rule, the suspension will be withdrawn
by publication in the Federal Register.
EFFECTIVE DATES: The effective date of
each community’s suspension is the
third date (“Susp.”) listed in the third
column of the following tables.

ADDRESSES: If you wish to determine
whether a particular community was
suspended on the suspension date,
contact the appropriate FEMA Regional
Office or the NFIP servicing contractor.

FOR FURTHER INFORMATION CONTACT:
Mike Grimm, Mitigation Division, 500 C
Street, SW.; Room 412, Washington, DC
20472, (202) 646—2878.

SUPPLEMENTARY INFORMATION: The NFIP
enables property owners to purchase
flood insurance which is generally not
otherwise available. In return,
communities agree to adopt and
administer local floodplain management
aimed at protecting lives and new
construction from future flooding.
Section 1315 of the National Flood
Insurance Act of 1968, as amended, 42
U.S.C. 4022, prohibits flood insurance
coverage as authorized under the
National Flood Insurance Program, 42
U.S.C. 4001 et seq.; unless an
appropriate public body adopts
adequate floodplain management
measures with effective enforcement
measures. The communities listed in
this document no longer meet that
statutory requirement for compliance
with program regulations, 44 CFR part
59 et seq. Accordingly, the communities
will be suspended on the effective date
in the third column. As of that date,
flood insurance will no longer be
available in the community. However,
some of these communities may adopt
and submit the required documentation

of legally enforceable floodplain
management measures after this rule is
published but prior to the actual
suspension date. These communities
will not be suspended and will continue
their eligibility for the sale of insurance.
A notice withdrawing the suspension of
the communities will be published in
the Federal Register.

In addition, the Federal Emergency
Management Agency has identified the
special flood hazard areas in these
communities by publishing a Flood
Insurance Rate Map (FIRM). The date of
the FIRM if one has been published, is
indicated in the fourth column of the
table. No direct Federal financial
assistance (except assistance pursuant to
the Robert T. Stafford Disaster Relief
and Emergency Assistance Act not in
connection with a flood) may legally be
provided for construction or acquisition
of buildings in the identified special
flood hazard area of communities not
participating in the NFIP and identified
for more than a year, on the Federal
Emergency Management Agency’s
initial flood insurance map of the
community as having flood-prone areas
(section 202(a) of the Flood Disaster
Protection Act of 1973, 42 U.S.C.
4106(a), as amended). This prohibition
against certain types of Federal
assistance becomes effective for the
communities listed on the date shown
in the last column. The Administrator
finds that notice and public comment
under 5 U.S.C. 553(b) are impracticable
and unnecessary because communities
listed in this final rule have been
adequately notified.

Each community receives a 6-month,
90-day, and 30-day notification
addressed to the Chief Executive Officer
that the community will be suspended
unless the required floodplain
management measures are met prior to
the effective suspension date. Since
these notifications have been made, this
final rule may take effect within less
than 30 days.

National Environmental Policy Act

This rule is categorically excluded
from the requirements of 44 CFR Part
10, Environmental Considerations. No
environmental impact assessment has
been prepared.

Regulatory Flexibility Act

The Administrator has determined
that this rule is exempt from the

requirements of the Regulatory
Flexibility Act because the National
Flood Insurance Act of 1968, as
amended, 42 U.S.C. 4022, prohibits
flood insurance coverage unless an
appropriate public body adopts
adequate floodplain management
measures with effective enforcement
measures. The communities listed no
longer comply with the statutory
requirements, and after the effective
date, flood insurance will no longer be
available in the communities unless
they take remedial action.

Regulatory Classification

This final rule is not a significant
regulatory action under the criteria of
section 3(f) of Executive Order 12866 of
September 30, 1993, Regulatory
Planning and Review, 58 FR 51735.

Paperwork Reduction Act

This rule does not involve any
collection of information for purposes of
the Paperwork Reduction Act, 44 U.S.C.
3501 et seq.

Executive Order 12612, Federalism

This rule involves no policies that
have federalism implications under
Executive Order 12612, Federalism,
October 26, 1987, 3 CFR, 1987 Comp.;
p. 252.

Executive Order 12778, Civil Justice
Reform

This rule meets the applicable
standards of section 2(b)(2) of Executive
Order 12778, October 25, 1991, 56 FR
55195, 3 CFR, 1991 COInp.; p. 309.

List of Subjects in 44 CFR Part 64

Flood insurance, Floodplains.

m Accordingly, 44 CFR part 64 is
amended as follows:

PART 64—[AMENDED]

m 1. The authority citation for Part 64

continues to read as follows:
Authority: 42 U.S.C. 4001 et seq.;

Reorganization Plan No. 3 of 1978, 3 CFR,

1978 Comp.; p. 329; E.O. 12127, 44 FR 19367,
3 CFR, 1979 Comp.; p. 376.

§64.6 [Amended]

m 2. The tables published under the
authority of § 64.6 are amended as
follows:
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Date certain fed-
eral assistance

; Communit Effective date authorization/cancellation of | Current effective | no longer avail-
State and location No. Y sale of flood insurance in community map date able ir? special
flood hazard
areas
Region V
Minnesota:
Brooklyn Center, City of, Hennepin 270151 | July 29, 1974, Emerg; February 17, 1982, | 09/02/2004 ....... 09/02/2004
County. Reg; September 2, 2004, Susp.
Brooklyn Park, City of, Hennepin Coun- 270152 | February 5, 1974, Emerg; May 17, 1982, | ...... do .o Do.
ty. Reg; September 2, 2004, Susp.
Camplin, City of, Hennepin County ....... 270153 | March 30, 1973, Emerg; July 18, 1977, | ..... do e Do.
Reg; September 2, 2004, Susp.
Corcoran, City of, Hennepin County ..... 270155 | September 8, 1975, Emerg; January 16, | ...... (o [o TR Do.
1981, Reg; September 2, 2004, Susp.
Crystal, City of, Hennepin County ......... 270156 | May 13, 1974, Emerg; June 1, 1978, Reg; | ...... (o [o TR Do.
September 2, 2004, Susp.
Dayton, City of, Hennepin County ......... 270157 | September 25, 1973, Emerg; February 1, | ...... (o [o TR Do.
1978, Reg; September 2, 2004, Susp.
Deephaven, City of, Hennepin County .. 270158 | September 4, 1974, Emerg; December 26, | ...... (o [o TR Do.
1978, Reg; September 2, 2004, Susp.
Eden Prairie, City of, Hennepin County 270159 | May 16, 1975, Emerg; September 27, 1985, | ...... do .o Do.
Reg; September 2, 2004, Susp.
Edina, City of, Hennepin County ........... 270160 | July 27, 1973, Emerg; May 1, 1980, Reg; | ...... [o [o R Do.
September 2, 2004, Susp.
Excelsior, City of Hennepin County ...... 270161 | May 20, 1974, Emerg; March 20, 1981, | ..... (o [o TN Do.
Reg; September 2, 2004, Susp.
Greenfield, City of, Hennepin County ... 270673 | December 26, 1974, Emerg; April 15, 1981, | ...... (o [o TR Do.
Reg; September 2, 2004, Susp.
Greenwood, City of, Hennepin County 270164 | July 25, 1975, Emerg; December 26, 1978, | ...... (o [o TR Do.
Reg; September 2, 2004, Susp.
Hanover, City of, Hennepin and Wright 270540 | October 25, 1974, Emerg; May 5, 1981, | ...... do . Do.
Counties. Reg; September 2, 2004, Susp.
Hopkins, City of, Hennepin County ....... 270166 | May 2, 1974, Emerg; May 5, 1981, Reg; | ...... do e, Do.
September 2, 2004, Susp.
Independence, City of, Hennepin Coun- 270167 | January 28, 1975, Emerg; January 6, 1983, | ...... do i Do.
ty. Reg; September 2, 2004, Susp.
Long Lake, City of, Hennepin County ... 270168 | May 2, 1975, Emerg; February 20, 1979, | ...... do s Do.
Reg; September 2, 2004, Susp.
Loretto, City of, Hennepin County ......... 270659 | May 29, 1975, Emerg; June 22, 1984, Reg; | ...... (o [o TR Do.
September 2, 2004, Susp.
Maple Plain, City of, Hennepin County 270170 | October 24, 1975, Emerg; June 22, 1984, | ...... (o [o TR Do.
Reg; September 2, 2004, Susp.
Medicine Lake, City of, Hennepin Coun- 270690 | December 21, 1978, Emerg; April 15, 1982, | ...... (o [o TR Do.
ty. Reg; September 2, 2004, Susp.
Medina, City of, Hennepin County ........ 270171 | July 18, 1975, Emerg; September 3, 1980, | ...... do e, Do.
Reg; September 2, 2004, Susp.
Minneapolis, City of, Hennepin County 270172 | March 23, 1973, Emerg; February 18, 1981, | ...... [o [o R Do.
Reg; September 2, 2004, Susp.
Minnetonka, City of, Hennepin County 270173 | April 9, 1975, Emerg; May 19, 1981, Reg; | ...... (o [o TN Do.
September 2, 2004, Susp.
Minnetonka Beach, City of, Hennepin 270174 | June 9, 1975, Emerg; June 22, 1984, Reg; | ...... do s Do.
County. September 2, 2004, Susp.
Minnetrista, City of, Hennepin County .. 270175 | September 12, 1978, Emerg; September | ...... (o [o TR Do.
27, 1985, Reg; September 2, 2004, Susp.
New Hope, City of, Hennepin County ... 270177 | July 2, 1975, Emerg; January 2, 1981, Reg; | ...... do . Do.
September 2, 2004, Susp.
Orono, City of, Hennepin County .......... 270178 | February 24, 1975, Emerg; October 17, | ...... do e, Do.
1978, Reg; September 2, 2004, Susp.
Plymouth, City of, Hennepin County ..... 270179 | April 15, 1974, Emerg; May 15, 1978, Reg; | ...... [o [o R Do.
September 2, 2004, Susp.
Richfield, City of, Hennepin County ...... 270180 | April 22, 1975, Emerg; August 24, 1981, | ...... (o [o TN Do.
Reg; September 2, 2004, Susp.
Robbinsdale, City of, Hennepin County 270181 | May 9, 1974, Emerg; August 1, 1977, Reg; | ...... (o [o TR Do.
September 2, 2004, Susp.
Rockford, City of, Hennepin County ...... 270182 | February 5, 1975, Emerg; November 1, | ..... (o [o TR Do.
1979, Reg; September 2, 2004, Susp.
Shorewood, City of, Hennepin County .. 270185 | April 8, 1975, Emerg; December 4, 1979, | ...... (o [o TR Do.
Reg; September 2, 2004, Susp.
Spring Park, City of, Hennepin County 270186 | July 16, 1975, Emerg; May 1, 1979, Reg; | ...... do . Do.
September 2, 2004, Susp.
St. Anthony, City of, Hennepin County 270716 | February 26, 1998, Emerg; September 2, | ...... do e Do.

2004, Reg; September 2, 2004, Susp.
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Date certain fed-
C it Effective dat thorization/ llati f | C t effecti erall assistancgla
: ommuni ective date authorization/cancellation o urrent effective | no longer avail-
State and location No. Y sale of flood insurance in community map date able ir? special
flood hazard
areas
St. Bonifacius, City of, Hennepin Coun- 270183 | April 22, 1976, Emerg; December 26, City | ...... (o [o IR Do.
ty. 1978, Reg; September 2, 2004, Susp.
St. Louis Park City, of, Hennepin Coun- 270184 | December 22, 1972, Emerg; June 1, 1977, | ...... do e Do.
ty. Reg; September 2, 2004, Susp.
Tonka Bay, City of, Hennepin County ... 270187 | January 17, 1975, Emerg; May 1, 1979, | ..... do e Do.
Reg; September 2, 2004, Susp.
Wayzata, City of, Hennepin County ...... 270188 | November 25, 1974, Emerg; November, 1, | ...... do e Do.
1979, Reg; September 2, 2004, Susp.
Woodland, City of, Hennepin County .... 270189 | June 11, 1975, Emerg; August 1, 1979, | ..... do e Do.
Reg; September 2, 2004, Susp.

*do = Ditto.

Code for reading third column: Emerg.—Emergency; Reg.—Regular; Susp—Suspension.

Dated: August 26, 2004.
David I. Maurstad,
Acting Mitigation Division Director,
Emergency Preparedness and Response
Directorate.

[FR Doc. 04-20099 Filed 9—2-04; 8:45 am]
BILLING CODE 9110-12-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

46 CFR Part 67

[USCG-2001-8825]

RIN 1625-AA28 (Formerly RIN 2115-AG08)
Vessel Documentation: Lease

Financing for Vessels Engaged in the
Coastwise Trade

AGENCY: Coast Guard, DHS.

ACTION: Final rule; announcement of
effective date.

SUMMARY: In the final rule with this
same title published February 4, 2004,
we noted that the Office of Management
and Budget (OMB) had not approved a
collection-of-information associated
with the amendments by §§67.147 and
67.179 to the collection-of-information
requirements for vessel owners and
charterers applying to engage in the
coastwise trade under the lease
financing provisions of 46 U.S.C.
12106(e). OMB has since approved that
collection-of-information and the
portions of the rule with these
requirements will become effective
September 3, 2004.

DATES: 46 CFR 67.147 and 46 CFR
67.179, as published February 4, 2004
(69 FR 5390), are effective September 3,
2004.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this document,
call Patricia Williams, Deputy Director,

National Vessel Documentation Center,
Coast Guard, telephone 304-271-2506.
If you have questions on viewing the
docket (USCG—2001-8825), call Andrea
M. Jenkins, Program Manager, Docket
Operations, telephone 202-366—0271.

SUPPLEMENTARY INFORMATION: Section
67.147 of title 46 of the Code of Federal
Regulations (CFR) requires a vessel
owner who seeks a coastwise
endorsement to submit a certified
application and in some cases
supporting documentation. Section
67.179 of title 46 of the CFR requires a
barge owner qualified to engage in
coastwise trade under the lease-
financing provisions of 46 U.S.C.
12106(e) to submit a certified
application for the coastwise operation
of a barge under a demise charter.
Submitting applications is a collection-
of-information under OMB control no.
1625-0016 (Formerly 2115-0054). The
final rule that contained the provisions
for applications was published in the
Federal Register on February 4, 2004
(69 FR 5398), and is available
electronically through the docket
(USCG-2001-8825) Web site at http://
www.dms.dot.gov. became effective on
February 4, 2004, with the exception of
§67.147 and 67.179.

As required by 44 U.S.C. 3507(d), we
submitted a copy of the final rule to
OMB for its review. On July 30, 2004,
after reviewing the rule, OMB approved
the collection-of-information required

by this final rule under OMB control no.

1625-0027.

Dated: August 27, 2004.
Joseph J. Angelo,

Director of Standards, Marine Safety,
Security, and Environmental Protection, U.S.
Coast Guard.

[FR Doc. 04-20117 Filed 9-2—-04; 8:45 am]
BILLING CODE 4910-15-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 25
[MM Docket No. 93-25; FCC 04-44]
RIN 3060-AF39

Implementation of the Cable Television
Consumer Protection and Competition
Act of 1992; Direct Broadcast Satellite

Public Interest Obligations

AGENCY: Federal Communications
Commission.

ACTION: Final rule; announcement of
effective date.

SUMMARY: The Commission adopted
new rules on Political Broadcasting
Requirements and Guidelines
concerning Commercialization of
Children’s Programming and public
interest obligations for Direct Broadcast
Satellite providers. Certain rules
contained new and modified
information collection requirements and
were published in the Federal Register
on April 28, 2004. This document
announces the effective date of these
published rules.

DATES: The amendments to 47 CFR
25.701(d)(1)(i), 25.701(d)(1)(ii),
25.701(d)(2), 25.701(d)(3), 25.701(e)(3),
25.701 (£)(6)(i), and 25.701(f)(6)(ii)
published at 69 FR 23155, April 28,
2004, are effective September 3, 2004.
SUPPLEMENTARY INFORMATION: On August
24, 2004, the Office of Management and
Budget (OMB) approved the information
collection requirements contained in
§§25.701(d)(1)(i), 25.701(d)(1)(ii),
25.701(d)(2), 25.701(d)(3), 25.701(e)(3),
25.701 (£)(6)(i), and 25.701(f)(6)(ii)
pursuant to OMB Control No. 3060—
1065. Accordingly, the information
collection requirements contained in
these rules become effective September
3, 2004.
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Pursuant to the Paperwork Reduction
Act of 1995, Public Law 104-13, an
agency may not conduct or sponsor a
collection of information unless it
displays a currently valid control
number. Notwithstanding any other
provisions of law, no person shall be
subject to any penalty for failing to
comply with a collection of information
subject to the Paperwork Reduction Act
(PRA) that does not display a valid
control number. Questions concerning
the OMB control numbers and
expiration dates should be directed to
Leslie F. Smith, Federal
Communications Commission, (202)
418-0217 or via the Internet at
Leslie.Smith@fcc.gov.

Federal Communications Commission.
Marlene H. Dortch,

Secretary.

[FR Doc. 04-20164 Filed 9—2—04; 8:45 am]
BILLING CODE 6712-01-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 648

[Docket No.040326103-4239-03; 1.D.
031504A]

RIN 0648—-AQ82

Fisheries of the Northeastern United
States; Summer Flounder Recreational
Fishery; Fishing Year 2004; New York
Measures

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Final rule.

SUMMARY: NMFS announces approval of
conservation equivalent recreational
management measures for summer
flounder in New York for the remainder
of 2004. This determination is based on
a recommendation from the Summer

Flounder Board of the Atlantic States
Marine Fisheries Commission.

DATES: Effective August 31, 2004.

FOR FURTHER INFORMATION CONTACT:
Sarah McLaughlin, Fishery Policy
Analyst, (978) 281-9279, fax (978) 281—
9135.

SUPPLEMENTARY INFORMATION: The
summer flounder conservation
equivalency determination process is
described in the preamble of the final
rule to implement Framework
Adjustment 2 to the Summer Flounder,
Scup, and Black Sea Bass Fishery
Management Plan (FMP) (66 FR 36208,
July 11, 2001), and in the preamble to
the proposed rule to implement the
2004 recreational management measures
for summer flounder, scup, and black
sea bass (69 FR 19805, April 14, 2004).
NMFS published a final rule in the
Federal Register on July 13, 2004 (69 FR
41980), implementing recreational
management measures for the summer
flounder, scup, and black sea bass
fisheries for 2004. Based on the
recommendation of the Atlantic States
Marine Fisheries Commission
(Commission), for states other than New
York, NMFS determined that the
summer flounder recreational fishing
measures proposed to be implemented
by the states for 2004 were the
conservation equivalent of the season,
minimum size, and possession limit
prescribed in §§ 648.102, 648.103, and
648.105(a), respectively. Pursuant to the
regulation at § 648.107(a)(1), vessels
subject to the Federal recreational
summer flounder fishing measures and
landing summer flounder in one of the
states with an approved conservation
equivalency program are not subject to
the more restrictive Federal measures,
pursuant to the provisions of § 648.4(b),
and instead are subject to the
recreational fishing measures
implemented by the state in which they
land. Pursuant to § 648.107(b), federally
permitted vessels subject to the
recreational summer flounder fishing
measures and other recreational fishing

vessels, registered in states and subject
to the Federal recreational summer
flounder fishing measures, that land in
New York were subject to the following
precautionary default measures: An
open season January 1 through
December 31; a minimum size of 18
inches (45.7 cm) total length; and a
possession limit of one fish. The
precautionary default measures are
defined as the measures that would
achieve at least the overall required
reduction in landings for each state.

The Commission has notified NMFS
that, effective July 30, 2004, New York
implemented emergency regulations
that are the conservation equivalent of
the season, minimum size, and
possession limit prescribed in
§§648.102, 648.103, and 648.105(a),
respectively. With regard to New York,
based on Commission approval of the
state’s emergency measures, NMFS
announces a waiver of the permit
condition at § 648.4(b), which requires
federally permitted vessels to comply
with the more restrictive management
measures when state and Federal
measures differ. Therefore, effective
immediately, federally permitted
charter/party vessels and recreational
vessels fishing for summer flounder in
the Exclusive Economic Zone (EEZ) and
landing in New York are subject to the
recreational management measures as
implemented by New York, i.e., an 18—
inch (45.7—cm) minimum size, a 3—fish
possession limit, and an open season of
May 15 through September 6. NMFS
amends § 648.107(a) to indicate that the
recreational management measures
implemented by the States of
Massachusetts through North Carolina
have been determined to be the
conservation equivalent of the season,
minimum size, and possession limit
prescribed in §§ 648.102, 648.103, and
648.105(a), respectively. The table
below replaces Table 2 as published in
the recreational management measures
final rule on July 13, 2004 (69 FR
41980).

2004 STATE RECREATIONAL MANAGEMENT MEASURES FOR SUMMER FLOUNDER

M s " Posel‘._es-
inimum Size inimum | sion Limit
State (inches) Size (cm) | (number Open Season
of fish)
16.5 41.9 7 | Year-Round.
17.5 44.5 7 | April 1 through December 31.
17 43.2 6 | Year-Round.
18 45.7 3 | May 15 through September 6.
16.5 41.9 8 | May 8 through October 11.
17.5 44.5 4 | Year-Round.
16 40.6 3 | Year-Round.
17 43.2 6 | March 29 through December 31.
14 35.6 8 | Year-Round.
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Classification

This action is required by 50 CFR part
648. This final rule has been determined
to be not significant for purposes of
Executive Order 12866.

This final rule follows a rulemaking
that implemented the recreational
specifications for the 2004 summer
flounder fishery. Coincidental with
soliciting comments on the actual
recreational specifications of possession
limit, minimum size, and season, the
public was invited to comment on the
prospect of implementing the
recreational measures through the
conservation equivalency mechanism as
opposed to implementing them as
Federal coastwide measures.
Conservation equivalency allows states
with recreational management plans
approved by the Commission’s Summer
Flounder Technical Committee and the
Administrator, Northeast Region, NMFS
(Regional Administrator) to implement a
modified possession limit, minimum
size, and season provided it achieves
such state’s required reduction in
recreational fishing effort. This enables
states to tailor their measures to a degree
to address the differing circumstances of
their fisheries occasioned by the
seasonal movement of the stock or the
predominance of certain sized summer
flounder in their waters. Once a
conservation equivalent state plan is
approved, the Regional Administrator
waives the application of § 648.4(b); this
section of the regulations requires
federally permitted vessels to abide by
the stricter of the state or Federal
measures. In the final rule
implementing the recreational
specifications, the public was advised
that the recreational measures
implemented by New York were not
approved as a conservation equivalent
plan. New York had originally
submitted several recreational
management plans to the Technical
Committee that could have served as a
basis to approve a New York plan as a
conservation equivalent to the Federal
coastwide measures. However, in the
end, New York elected to implement
less restrictive measures. Consequently,
federally permitted vessels from New

York are now subject to the
precautionary default measures in
§648.107(b). These measures are much
more restrictive than any measures
implemented by New York or any of the
other states. This final rule reflects that
a review of a newly submitted
recreational management plan by New
York concluded that it is the
conservation equivalent to the Federal
coastwide measures. Soliciting prior
comment on this rule will cause New
York recreational fishermen fishing in
the exclusive economic zone,
particularly the party and charter boat
fleet, to forego a considerable benefit.
The New York recreational fishery is
scheduled to close on September 6,
2004. Prior comment on this final rule
will prevent this rule from becoming
effective before the closure of the New
York recreational fishery. The
recreational fishing measures that
would be implemented for federally
permitted New York vessels by this final
rule allow for a greater harvest of
summer flounder than the precautionary
default measures that will remain in
effect until this final rule is
implemented. Therefore, the Assistant
Administrator for Fisheries, NOAA,
finds pursuant to 5 U.S.C. 553(b) that
prior notice and comment on this final
rule is impracticable.

In addition, the Assistant
Administrator for Fisheries, NOAA,
finds, pursuant to 5 U.S.C. 553(d)(1),
that this final rule relieves a restriction
and, therefore, makes this rule effective
immediately. The party and charter
boats from New York are currently
subject to the precautionary default
measures. These precautionary default
measures result in a decrease in
recreational fishing effort well in excess
of the 48.5 percent that the New York
measures must achieve to be considered
the conservation equivalent of the
Federal coastwide measures. As noted
above, these measures are far more
restrictive than the measures that will
be in effect in New York waters as a
result of this rule or to which vessels
from other states fishing in the exclusive
economic zone are subject.

A Final Regulatory Flexibility
Analysis was prepared, pursuant to 5

U.S.C. 604(a), as part of the final rule to
implement the 2004 recreational
management measures for the summer
flounder, scup, and black sea bass
fisheries (69 FR 41980, July 13, 2004).
A small entity compliance guide will
be sent to all holders of New York
Federal party/charter permits issued for
the summer flounder fisheries. In
addition, copies of this notice and guide
(i.e., permit holder letter) are available
from NMFS (see ADDRESSES) and at the
following website: http://
WWW.Nnero.noaa.gov.

List of Subjects in 50 CFR Part 648

Fisheries, Fishing, Reporting and
recordkeeping requirements.

Dated: August 30, 2004.
Rebecca Lent,
Deputy Assistant Administrator for
Regulatory Programs, National Marine
Fisheries Service.
m For the reasons set out in the preamble,
50 CFR part 648 is amended as follows:

PART 648—FISHERIES OF THE
NORTHEASTERN UNITED STATES

m 1. The authority citation for part 648
continues to read as follows:

Authority: 16 U.S.C. 1801 et seq.
m 2.In §648.107, paragraph (a)

introductory text is revised to read as
follows:

§648.107 Conservation equivalent
measures for the summer flounder fishery.
(a) The Regional Administrator has
determined that the recreational fishing
measures proposed to be implemented
by the States of Massachusetts, Rhode
Island, Connecticut, New Jersey, New

York, Delaware, Maryland, Virginia, and
North Carolina for 2004 are the
conservation equivalent of the season,
minimum size, and possession limit
prescribed in §§ 648.102, 648.103, and
648.105(a), respectively. This
determination is based on a
recommendation from the Summer
Flounder Board of the Atlantic States
Marine Fisheries Commission.

* * * * *

[FR Doc. 04-20141 Filed 8-31-04; 3:14 pm]
BILLING CODE 3510-22-S
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 25

[Docket No. NM287; Notice No. 25-04—02—-
SC]

Special Conditions: Airbus Model
A330, A340-200 and A340-300 Series
Airplanes; Lower Deck Mobile Crew
Rest (LD-MCR) Compartment

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed special
conditions.

SUMMARY: This document proposes
special conditions for Airbus Model
A330, A340-200 and A340-300 series
airplanes. These airplanes will have
novel or unusual design features
associated with a lower deck mobile
crew rest (LD-MCR) compartment. The
applicable airworthiness regulations do
not contain adequate or appropriate
safety standards for this design feature.
These proposed special conditions
contain the additional safety standards
that the Administrator considers
necessary to establish a level of safety
equivalent to that established by the
existing airworthiness standards.
DATES: Comments must be received on
or before October 4, 2004.

ADDRESSES: Comments on this proposal
may be mailed in duplicate to: Federal
Aviation Administration, Transport
Airplane Directorate, Attn: Rules Docket
(ANM-113), Docket No. NM287, 1601
Lind Avenue, SW., Renton, Washington
98055—4056; or delivered in duplicate to
the Transport Airplane Directorate at
the above address. Comments must be
marked: Docket No. NM287. Comments
may be inspected in the Rules Docket
weekdays, except Federal holidays,
between 7:30 a.m. and 4 p.m.

FOR FURTHER INFORMATION CONTACT: Tim
Backman, FAA, International Branch,
ANM-116, Transport Airplane
Directorate, Aircraft Certification
Service, 1601 Lind Avenue, SW.,

Renton, Washington, 98055—4056;
telephone (425) 227-2797; facsimile
(425) 227-1149.

SUPPLEMENTARY INFORMATION:
Comments Invited

The FAA invites interested persons to
participate in this rulemaking by
submitting written comments, data, or
views. The most helpful comments
reference a specific portion of the
special conditions, explain the reason
for any recommended change, and
include supporting data. We ask that
you send us two copies of written
comments.

We will file in the docket all
comments we receive as well as a report
summarizing each substantive public
contact with FAA personnel concerning
these special conditions. The docket is
available for public inspection before
and after the comment closing date. If
you wish to review the docket in
person, go to the address in the
ADDRESSES section of this preamble
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.

We will consider all comments we
receive on or before the closing date for
comments. We will consider comments
filed late if it is possible to do so
without incurring expense or delay. We
may change these special conditions in
light of the comments we receive.

If you want the FAA to acknowledge
receipt of your comments on this
proposal, include with your comments
a pre-addressed, stamped postcard on
which the docket number appears. We
will stamp the date on the postcard and
mail it back to you.

Background

On March 20, 2003, Airbus applied
for a change to Type Certificate
Numbers A46NM and A43NM to permit
installation of an LD-MCR compartment
in Airbus Model A330, A340-200, and
A340-300 series airplanes.

The LD-MCR compartment will be
located under the passenger cabin floor
in the aft cargo compartment of Airbus
Model A330, A340-200 and A340-300
series airplanes. It will be the size of a
standard airfreight container and will be
removable from the cargo compartment.
The LD-MCR compartment will be
occupied in flight but not during taxi,
takeoff or landing. No more than seven
crewmembers at a time will be
permitted to occupy it. The LD-MCR

compartment will have a smoke
detection system, a fire extinguishing
system and an oxygen system.

The LD-MCR compartment will be
accessed from the main deck via a
“stairhouse.” The floor within the
stairhouse has a hatch that leads to
stairs which occupants use to descend
into the LD-MCR compartment. An
interface will keep this hatch open
when the stairhouse door is open. In
addition, there will be an emergency
hatch which opens directly into the
main passenger cabin. The LD-MCR
compartment has a maintenance door
which allows access to and from the
cargo compartment. This door is
intended to be used when the airplane
is not in flight for cargo loading through
the LD-MCR compartment and for
maintenance personnel access to the
airplane through the LD-MCR
compartment from the cargo
compartment.

Type Certification Basis

Under the provisions of § 21.101,
Airbus must show that Airbus Model
A330, A340-200, and A340-300 series
airplanes, as changed, continue to meet
(1) the applicable provisions of the
regulations incorporated by reference in
A46NM (for Airbus Model A330) and in
A43NM (for Airbus Model A340-200
and A340-300 series airplanes) or (2)
the applicable regulations in effect on
the date of application for the change.
The regulations incorporated by
reference in the type certificate are
commonly referred to as the “original
type certification basis.” The regulations
incorporated by reference in A46NM
and A43NM are as follows:

The certification basis for Airbus
Models A330-300, A340-200, and
A340-300 series airplanes is 14 CFR
part 25, as amended by Amendments
25-1 through 25-63; certain regulations
at later Amendments 25-65, 25—66, and
25—-77; and Amendment 25-64 with
exceptions. Refer to Type Certificate
Data Sheet (TCDS) A46NM or A43NM,
as applicable, for a complete description
of the certification basis for these
models, including certain special
conditions that are not relevant to these
proposed special conditions.

The certification basis for Airbus
Model A330-200 series airplanes is 14
CFR part 25, as amended by
Amendments 25—1 through 25-63, 25—
65, 25—-66, 2568, 25—-69, 25-73, 25-75,
25-77, 25—78, 25-81, 25-82, 25-84 and
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25-85; certain regulations at
Amendments 25-72 and 25-74; and
Amendment 25-64 with exceptions.
Refer to TCDS A46NM for a complete
description of the certification basis for
that model, including certain special
conditions that are not relevant to these
proposed special conditions.

If the Administrator finds that the
applicable airworthiness regulations
(i.e., 14 CFR part 25) do not contain
adequate or appropriate safety standards
for Airbus Model A330, A340 —200, and
A340-300 series airplanes because of a
novel or unusual design feature, special
conditions are prescribed under the
provisions of § 21.16.

In addition to the applicable
airworthiness regulations and special
conditions, Airbus Model A330, A340—
200, and A340-300 series airplanes
must comply with the fuel vent and
exhaust emission requirements of 14
CFR part 34 and with the noise
certification requirements of 14 CFR
part 36, and the FAA must issue a
finding of regulatory adequacy pursuant
to §611 of Public Law 92574, the
“Noise Control Act of 1972.”

Special conditions, as defined in
§11.19, are issued in accordance with
§ 11.38 and become part of the type
certification basis in accordance with
§21.101.

Special conditions are initially
applicable to the model for which they
are issued. Should the type certificate
for that model be amended later to
include any other model that
incorporates the same or similar novel
or unusual design feature, or should any
other model already included on the
same type certificate be modified to
incorporate the same or similar novel or
unusual design feature, the special
conditions would also apply to the other
model under the provisions of § 21.101.

Novel or Unusual Design Features

While the installation of a LD-MCR
compartment is not a new concept for
large transport category airplanes, each
crew rest compartment has unique
features based on design, location, and
use on the airplane. The LD-MCR
compartment is novel in regards to part
25 in that it will be located below the
passenger cabin floor in the aft cargo
compartment of Airbus Model A330,
A340-200, and A340-300 series
airplanes. Due to the novel or unusual
features associated with the installation
of a LD-MCR compartment, special
conditions are considered necessary to
provide a level of safety equal to that
established by the airworthiness
regulations incorporated by reference in
the type certificates of these airplanes.
These special conditions do not negate

the need to address other applicable
part 25 regulations.

Operational Evaluations and Approval

These special conditions specify
requirements for design approvals (i.e.,
type design changes and supplemental
type certificates) of LD-MCR
compartments administered by the
FAA’s Aircraft Certification Service.
Prior to operational use of a LD-MCR
compartment, the FAA’s Flight
Standards Service, Aircraft Evaluation
Group (AEG), must evaluate and
approve the “basic suitability” of the
LD-MCR compartment for occupation
by crewmembers. If an operator wishes
to utilize a LD-MCR compartment as
“sleeping quarters,” the LD-MCR
compartment must undergo an
additional operational evaluation and
approval.

To obtain an operational evaluation,
the type design holder must contact the
AEG within the Flight Standards
Service which has operational approval
authority for the project. In this
instance, it is the Seattle AEG. The type
design holder must request a “basic
suitability”” evaluation or a ““sleeping
quarters’’ evaluation of the crew rest.

The results of these evaluations will
be documented in the A330, A340-200
and A340-300 Flight Standardization
Board (FSB) Report Appendix. In
discussions with their FAA Principal
Operating Inspector (POI), individual
operators may reference these
standardized evaluations as the basis for
an operational approval, in lieu of an
on-site operational evaluation.

An operational re-evaluation and
approval will be required for any
changes to the approved LD-MCR
compartment configuration, if the
changes affect procedures for emergency
egress of crewmembers, other safety
procedures for crewmembers occupying
the LD-MCR compartment, or training
related to these procedures. The
applicant for any such change is
responsible for notifying the Seattle
AEG that a new crew rest evaluation is
required.

All instructions for continued
airworthiness (ICAW), including service
bulletins, must be submitted to the
Seattle AEG for approval acceptance
before the FAA issues its approval of the
modification.

Discussion of the Proposed Special
Conditions

The following clarifies how proposed
Special Condition No. 9 should be
understood relative to the requirements
of § 25.1439(a). Amendment 25-38
modified the requirements of

§ 25.1439(a) by adding the following
language,

In addition, protective breathing equipment
must be installed in each isolated separate
compartment in the airplane, including
upper and lower lobe galleys, in which
crewmember occupancy is permitted during
flight for the maximum number of
crewmembers expected to be in the area
during any operation.

Section 25.1439(a) requires protective
breathing equipment (PBE) in isolated
separate compartments in which
crewmember occupancy is permitted.
But the PBE requirements of
§ 25.1439(a) are not appropriate in this
case, because the LD-MCR compartment
is novel and unusual in terms of the
number of occupants.

In 1976, when Amendment 25-38 was
adopted, underfloor galleys were the
only isolated compartments that had
been certificated, with a maximum of
two crewmembers expected to occupy
those galleys. Special Condition No. 9
addresses PBE requirements for LD—
MCR compartments, which can
accommodate up to 7 crewmembers.
This number of occupants in an isolated
compartment was not envisioned at the
time Amendment 25-38 was adopted.

In the event of a fire, the occupant’s
first action should be to leave the
confined space, unless the occupant(s)
is fighting the fire. It is not appropriate
for all LD-MCR compartment occupants
to don PBE. Taking the time to don the
PBE would prolong the time for the
occupant’s emergency evacuation and
possibly interfere with efforts to
extinguish the fire.

In regards to Special Condition No.
12, the FAA considers that during the
one minute smoke detection time,
penetration of a small quantity of smoke
from the LD-MCR compartment into an
occupied area on this airplane
configuration would be acceptable
based upon the limitations placed in
these special conditions. The FAA
determination considers that the special
conditions place sufficient restrictions
in the quantity and type of material
allowed in crew carry-on bags that the
threat from a fire in this remote area
would be equivalent to that experienced
on the main cabin.

Applicability

As mentioned above, these special
conditions are applicable to Airbus
Model A330, A340-200 and A340-300
series airplanes. Should Airbus apply at
a later date for a change to the type
certificate to include another model
incorporating the same novel or unusual
design feature, these special conditions
would apply to that model as well.
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List of Subjects in 14 CFR Part 25

Aircraft, Aviation safety, Reporting
and recordkeeping requirements.

The authority citation for these
special conditions is as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701,
44702, 44704.

The Proposed Special Conditions

Accordingly, the Federal Aviation
Administration (FAA) proposes the
following special conditions as part of
the type certification basis for Airbus
Model A330, A340-200 and A340-300
series airplanes with a lower deck
mobile crew rest (LD-MCR)
compartment installed under the
passenger cabin floor in the aft cargo
compartment.

1. Occupancy of the LD-MCR
compartment is limited to the total
number of installed bunks and seats in
each compartment. For each occupant
permitted in the LD-MCR compartment,
there must be an approved seat or berth
able to withstand the maximum flight
loads when occupied. The maximum
occupancy in the LD-MCR
compartment is seven.

(a) There must be appropriate
placards displayed in a conspicuous
place at each entrance to the LD-MCR
compartment indicating the following
information:

(1) The maximum number of
occupants allowed;

(2) That occupancy is restricted to
crewmembers trained in the evacuation
procedures for the LD-MCR
compartment;

(3) That occupancy is prohibited
during taxi, take-off and landing;

(4) That smoking is prohibited in the
LD-MCR compartment; and

(5) That the LD-MCR compartment is
limited to the stowage of personal
luggage of crewmembers and must not
be used for the stowage of cargo or
passenger baggage.

(b) There must be at least one ashtray
located conspicuously on or near the
entry side of any entrance to the LD—
MCR compartment.

(c) There must be a means to prevent
passengers from entering the LD-MCR
compartment in an emergency or when
no flight attendant is present.

(d) There must be a means for any
door installed between the LD-MCR
compartment and the passenger cabin to
be capable of being quickly opened from
inside the LD-MCR compartment, even
when crowding occurs at each side of
the door.

(e) For all doors installed in the
evacuation routes, there must be a
means to preclude anyone from being
trapped inside a compartment. If a

locking mechanism is installed, it must
be capable of being unlocked from the
outside without the aid of special tools.
The lock must not prevent opening from
the inside of a compartment at any time.

2. There must be at least two
emergency evacuation routes, which
could be used by each occupant of the
LD-MCR compartment to rapidly
evacuate to the main cabin and could be
closed from the main passenger cabin
after evacuation.

(a) The routes must be located with
one at each end of the LD-MCR
compartment or with two having
sufficient separation within the LD-
MCR compartment and between the
routes to minimize the possibility of an
event (either inside or outside of the
LD-MCR compartment) rendering both
routes inoperative.

(b) The routes must be designed to
minimize the possibility of blockage,
which might result from fire,
mechanical or structural failure or from
persons standing on top of or against the
escape route. If an evacuation route
utilizes an area where normal
movement of passengers occurs, it must
be demonstrated that passengers would
not impede egress to the main deck. If
a hatch is installed in an evacuation
route, the point at which the evacuation
route terminates in the passenger cabin
should not be located where normal
movement by passengers or crew occur,
such as in a main aisle, cross aisle,
passageway or galley complex.

If such a location cannot be avoided,
special consideration must be taken to
ensure that the hatch or door can be
opened when a person who is the
weight of a ninety-fifth percentile male
is standing on the hatch or door.

The use of evacuation routes must not
be dependent on any powered device. If
there is low headroom at or near an
evacuation route, provision must be
made to prevent or to protect occupants
of the LD-MCR compartment from head
injury.

(c) Emergency evacuation procedures,
including the emergency evacuation of
an incapacitated crewmember from the
LD-MCR compartment, must be
established. All of these procedures
must be transmitted to the operator for
incorporation into its training programs
and appropriate operational manuals.

(d) There must be a limitation in the
Airplane Flight Manual or other suitable
means requiring that crewmembers be
trained in the use of evacuation routes.

3. There must be a means for the
evacuation of an incapacitated
crewmember who is representative of a
95th percentile male from the LD-MCR
compartment to the passenger cabin
floor. The evacuation must be

demonstrated for all evacuation routes.
A flight attendant or other crewmember
(a total of one assistant within the LD—
MCR compartment) may provide
assistance in the evacuation. Additional
assistance may be provided by up to
three persons in the main passenger
compartment. For evacuation routes
having stairways, the additional
assistants may descend down to one
half the elevation change from the main
deck to the LD-MCR compartment or to
the first landing, whichever is higher.

4. The following signs and placards
must be provided in the LD-MCR
compartment:

(a) At least one exit sign which meets
the requirements of § 25.812(b)(1)(i) at
Amendment 25-58 must be located near
each exit. However, a sign with reduced
background area of no less than 5.3
square inches (excluding the letters)
may be utilized, provided that it is
installed such that the material
surrounding the exit sign is light in
color (e.g., white, cream, light beige). If
the material surrounding the exit sign is
not light in color, a sign with a
minimum of a one-inch wide
background border around the letters
would also be acceptable;

(b) An appropriate placard which
defines the location and the operating
instructions for each evacuation route
must be located near each exit;

(c) Placards must be readable from a
distance of 30 inches under emergency
lighting conditions; and

(d) The exit handles and the placards
with the evacuation path operating
instructions must be illuminated to at
least 160 microlamberts under
emergency lighting conditions.

5. There must be a means for
emergency illumination to be
automatically provided for the LD-MCR
compartment in the event of failure of
the main power system of the airplane
or of the normal lighting system of the
LD-MCR compartment.

(a) This emergency illumination must
be independent of the main lighting
system.

(b) The sources of general cabin
illumination may be common to both
the emergency and the main lighting
systems, if the power supply to the
emergency lighting system is
independent of the power supply to the
main lighting system.

(c) The illumination level must be
sufficient for the occupants of the LD-
MCR compartment to locate and transfer
to the main passenger cabin floor by
means of each evacuation route.

(d) The illumination level must be
sufficient to locate a deployed oxygen
mask with the privacy curtains in the
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closed position for each occupant of the
LD-MCR compartment.

6. There must be means for two-way
voice communications between
crewmembers on the flight deck and
crewmembers in the LD-MCR
compartment. Section 25.785(h) at
Amendment 25-51 requires flight
attendant seats near required floor level
emergency exits. Each such exit seat on
the aircraft must have a public address
system microphone that allows two-way
voice communications between flight
attendants and crewmembers in the LD—
MCR compartment. One microphone
may serve more than one such exit seat,
provided the proximity of the exits
allows unassisted verbal
communications between seated flight
attendants.

7. There must be a means for manual
activation of an aural emergency alarm
system, audible during normal and
emergency conditions, to enable
crewmembers on the flight deck and at
each pair of required floor-level
emergency exits to alert crewmembers
in the LD-MCR compartment of an
emergency. Use of a public address or
crew interphone system will be
acceptable, provided an adequate means
of differentiating between normal and
emergency communications is
incorporated. The system must be
powered in flight for at least ten
minutes after the shutdown or failure of
all engines and auxiliary power units
(APU) or the disconnection or failure of
all power sources which are dependent
on the continued operation of the
engines and APUs.

8. There must be a means’readily
detectable by seated or standing
occupants of the LD-MCR
compartment’which indicates when seat
belts should be fastened. If there are no
seats, at least one means, such as
sufficient handholds, must be provided
to cover anticipated turbulence. Seat
belt-type restraints must be provided for
berths and must be compatible with the
sleeping attitude during cruise
conditions. There must be a placard on
each berth indicating that seat belts
must be fastened when the berth is
occupied. If compliance with any of the
other requirements of these special
conditions is predicated on specific
head location, there must be a placard
specifying the head position.

9. To provide a level of safety
equivalent to that provided to occupants
of a small isolated galley—in lieu of the
requirements of § 25.1439(a) at
Amendment 25-38 that pertain to
isolated compartments—the following
equipment must be provided in the LD—
MCR compartment:

(a) At least one approved hand-held
fire extinguisher appropriate for the
kinds of fires likely to occur;

(b) Two Personal Breathing
Equipment (PBE) units approved to
Technical Standard Order (TSO)-C116
or equivalent, which are suitable for fire
fighting, or one PBE for each hand-held
fire extinguisher, whichever is greater;
and

(c) One flashlight.

Note: Additional PBEs and fire
extinguishers in specific locations, beyond
the minimum numbers prescribed in Special
Condition No. 9, may be required as a result
of any egress analysis accomplished to satisfy
Special Condition No. 2(a).

10. A smoke or fire detection system
or systems must be provided to monitor
each occupiable area within the LD—
MCR compartment, including those
areas partitioned by curtains. Flight
tests must be conducted to show
compliance with this requirement. Each
smoke or fire detection system must
provide the following:

(a) A visual indication to the flight
deck within one minute after the start of
a fire;

(b) An aural warning in the LD-MCR
compartment; and

(c) A warning in the main passenger
cabin. This warning must be readily
detectable by a flight attendant, taking
into consideration the positioning of
flight attendants throughout the main
passenger compartment during various
phases of flight.

11. The LD-MCR compartment must
be designed such that fires within it can
be controlled without a crewmember
having to enter the compartment or be
designed such that crewmembers
equipped for fire fighting have
unrestricted access to the compartment.
The time for a crewmember on the main
deck to react to the fire alarm, don the
fire fighting equipment, and gain access
must not exceed the time for the
compartment to become smoke-filled,
making it difficult to locate the source
of the fire.

12. There must be a means provided
to exclude hazardous quantities of
smoke or extinguishing agent
originating in the LD-MCR
compartment from entering any other
compartment occupied by crewmembers
or passengers. This means must include
the time periods during the evacuation
of the LD-MCR compartment and, if
applicable, when accessing the LD-MCR
compartment to manually fight a fire.
Smoke entering any other compartment
occupied by crewmembers or
passengers when the LD-MCR
compartment is opened during an
emergency evacuation must dissipate

within five minutes after the LD-MCR
compartment is closed.

Hazardous quantities of smoke may
not enter any other compartment
occupied by crewmembers or
passengers during subsequent access to
manually fight a fire in the LD-MCR
compartment. (The amount of smoke
entrained by a firefighter exiting the
LD-MCR compartment through the
access is not considered hazardous).
During the one-minute smoke detection
time, penetration of a small quantity of
smoke from the LD-MCR compartment
into an occupied area is acceptable.
Flight tests must be conducted to show
compliance with this requirement.

If a built-in fire extinguishing system
is used in lieu of manual fire fighting,
the fire extinguishing system must be
designed so that no hazardous
quantities of extinguishing agent will
enter other compartments occupied by
passengers or crewmembers. The system
must have adequate capacity to
suppress any fire occurring in the LD-
MCR compartment, considering the fire
threat, the volume of the compartment
and the ventilation rate.

13. For each seat and berth in the LD—
MCR compartment, there must be a
supplemental oxygen system equivalent
to that provided for main deck
passengers. The system must provide an
aural and visual warning to alert the
occupants of the LD-MCR compartment
of the need to don oxygen masks in the
event of decompression. The warning
must activate before the cabin pressure
altitude exceeds 15,000 feet. The aural
warning must sound continuously for a
minimum of five minutes or until a reset
push button in the LD-MCR
compartment is depressed. Procedures
for crewmembers in the LD-MCR
compartment to follow in the event of
decompression must be established.
These procedures must be transmitted
to the operator for incorporation into
their training programs and appropriate
operational manuals.

14. The following requirements apply
to LD-MCR compartments that are
divided into several sections by the
installation of curtains or doors:

(a) To warn crewmembers who may
be sleeping, there must be an aural alert
that accompanies automatic
presentation of supplemental oxygen
masks. The alert must be able to be
heard in each section of the LD-MCR
compartment. A visual indicator that
occupants must don an oxygen mask is
required in each section where seats or
berths are not installed. A minimum of
two supplemental oxygen masks are
required for each seat or berth. There
must also be a means to manually
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deploy the oxygen masks from the flight
deck.

(b) A placard is required adjacent to
each curtain that visually divides or
separates the LD-MCR compartment
into small sections for privacy purposes.
The placard must indicate that the
curtain is to remain open when the
private section it creates is unoccupied.

(c) For each section created by the
installation of a curtain, the following
requirements of these special conditions
must be met both with the curtain open
or the curtain closed:

(1) Emergency illumination (Special
Condition No. 5);

(2) Aural emergency alarm (Special
Condition No. 7);

(3) Fasten seat belt signal or return to
seat signal as applicable (Special
Condition No. 8); and

(4) Smoke or fire detection (Special
Condition No. 10).

(d) Crew rest compartments visually
divided to the extent that evacuation
could be affected must have exit signs
that direct occupants to the primary
stairway exit. The exit signs must be
provided in each separate section of the
LD-MCR compartment and must meet
the requirements of § 25.812(b)(1)(i) at
Amendment 25-58. An exit sign with
reduced background area, as described
in Special Condition No. 4.(a), may be
used to meet this requirement.

(e) For sections within a LD-MCR
compartment that are created by the
installation of a partition with a door
separating the sections, the following
requirements of these special conditions
must be met with the door open and
with the door closed:

(1) There must be a secondary
evacuation route from each section to
the main deck, or it must be shown that
any door between the sections has been
designed to preclude anyone from being
trapped inside the compartment.
Removal of an incapacitated
crewmember from this area must be
considered. A secondary evacuation
route from a small room designed for
only one occupant for a short period of
time, such as a changing area or
lavatory, is not required. However,
removal of an incapacitated occupant
from this area must be considered.

(2) Any door between the sections
must be shown to be openable when
crowded against, even when crowding
occurs at each side of the door.

(3) There may be no more than one
door between any seat or berth and the
primary stairway exit.

(4) There must be exit signs in each
section which meet the requirements of
§25.812(b)(1)(i) at Amendment 25-58
that direct occupants to the primary
stairway exit. An exit sign with reduced
background area, as described in Special
Condition No. 4.(a), may be used to
meet this requirement.

(5) Special Conditions No. 5
(emergency illumination), No. 7 (aural
emergency alarm), No. 8 (fasten seat belt
signal or return to seat signal as
applicable) and No. 10 (smoke and fire
detection) must be met both with the
door open and the door closed.

(6) Special Conditions No. 6 (two-way
voice communication) and No. 9 (PBE
and other equipment) must be met
independently for each separate section,
except in lavatories or other small areas
that are not intended to be occupied for
extended periods of time.

15. Where a waste disposal receptacle
is fitted, it must be equipped with a
built-in fire extinguisher designed to
discharge automatically upon
occurrence of a fire in the receptacle.

16. Materials, including finishes or
decorative surfaces applied to the
materials, must comply with the
flammability standards of § 25.853 at
Amendment 25-66. Mattresses must
comply with the flammability standards
of § 25.853(b) and (c) at Amendment 25—
66.

17. A lavatory within the LD-MCR
compartment must meet the same
requirements as a lavatory installed on
the main deck, except with regard to
Special Condition No. 10 for smoke
detection.

18. When a LD-MCR compartment is
installed or enclosed as a removable
module in part of a cargo compartment
or is located directly adjacent to a cargo
compartment without an intervening
cargo compartment wall, the following
conditions apply:

(a) Any wall of the LD-MCR
compartment—which forms part of the

boundary of the reduced cargo
compartment and is subject to direct
flame impingement from a fire in the
cargo compartment—and any interface
item between the LD-MCR
compartment and the airplane structure
or systems must meet the applicable
requirements of § 25.855 at Amendment
25-60.

(b) Means must be provided to ensure
that the fire protection level of the cargo
compartment meets the applicable
requirements of §§ 25.855 at
Amendment 25-60; 25.857 at
Amendment 25-60; and 25.858 at
Amendment 25-54 when the LD-MCR
compartment is not installed.

(c) Use of each emergency evacuation
route must not require occupants of the
LD-MCR compartment to enter the
cargo compartment in order to return to
the passenger compartment.

(d) The aural emergency alarm
specified in Special Condition No. 7
must sound in the LD-MCR
compartment in the event of a fire in the
cargo compartment.

19. Means must be provided to
prevent access into the Class C cargo
compartment during all airplane
operations and to ensure that the
maintenance door is closed during all
airplane flight operations.

20. All enclosed stowage
compartments within the LD-MCR
compartment—that are not limited to
stowage of emergency equipment or
airplane supplied equipment (i.e.,
bedding)—must meet the design criteria
given in the table below. As indicated
in the table, enclosed stowage
compartments larger than 200 ft 3 in
interior volume are not addressed by
this Special Condition. The in-flight
accessibility of very large enclosed
stowage compartments and the
subsequent impact on the
crewmembers’ ability to effectively
reach any part of the compartment with
the contents of a hand fire extinguisher
will require additional fire protection
considerations similar to those required
for inaccessible compartments such as
Class C cargo compartments.

Interior volume of stowage compartment

Fire protection features

less than 25 ft3

25 ft3 to 57 ft3

57 ft3 to 200 ft3

Materials of Construction?
Smoke or Fire Detectors? .
Liner3
Location Detector 4

Yes .. Yes .

Yes ..........

Yes ..........

Yes.

.| Yes.

Yes.
Yes.

1 Material: The material used to construct each enclosed stowage compartment must at least be fire resistant and must meet the flammability
standards for interior components specified in §25.853. For compartments less than 25 ft3 in interior volume, the design must ensure the ability
to contain a fire likely to occur within the compartment under normal use.
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2 Detectors: Enclosed stowage compartments with an interior volume which equals or exceeds 25 ft3 must be provided with a smoke or fire
detection system to ensure that a fire can be detected within a one-minute detection time. Flight tests must be conducted to show compliance
with this requirement. Each system (or systems) must provide:

(a) A visual indication in the flight deck within one minute after the start of a fire;

(b) An aural warning in the LD-MCR compartment; and

(c) A warning in the main passenger cabin. This warning must be readily detectable by a flight attendant, taking into consideration the posi-
tioning of flight attendants throughout the main passenger compartment during various phases of flight.

3 Liner: If it can be shown that the material used to construct the stowage compartment meets the flammability requirements of a liner for a
Class B cargo compartment, no liner would be required for enclosed stowage compartments equal to or greater than 25 ft3 but less than 57 ft3
in interior volume. For all enclosed stowage compartments equal to or greater than 57 ft3 but less than or equal to 200 ft3 in interior volume, a
liner must be provided that meets the requirements of §25.855 at Amendment 25-60 for a class B cargo compartment.

4 Location Detector: LD-MCR compartments which contain enclosed stowage compartments with an interior volume which exceeds 25 ft3 and
which are located away from one central location, such as the entry to the LD-MCR compartment or a common area within the LD-MCR com-
partment, would require additional fire protection features or devices to assist the firefighter in determining the location of a fire.

Issued in Renton, Washington, on August
26, 2004.

K.C. Yanamura,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 04—20170 Filed 9-2-04; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA—-2004-19001; Directorate
Identifier 2004-NM-98-AD]

RIN 2120-AA64

Airworthiness Directives; Saab Model
SAAB SF340A and SAAB 340B Series
Airplanes

AGENCY: Federal Aviation

Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: The FAA proposes to adopt a
new airworthiness directive (AD) for
certain Saab Model SAAB SF340A and
SAAB 340B series airplanes. This
proposed AD would require an
inspection of the elevator and aileron
trim-tab fittings, and related
investigative/corrective actions if
necessary. This proposed AD is
prompted by reports of improperly
installed rivets in the retainers that hold
the elevator trim-tab bearings. We are
proposing this AD to prevent the
elevator and aileron trim-tab bearings
from coming loose, which could result
in excessive play in the elevator and
aileron trim systems, and reduced
controllability of the airplane.
DATES: We must receive comments on
this proposed AD by October 4, 2004.
ADDRESSES: Use one of the following
addresses to submit comments on this
proposed AD.

¢ DOT Docket Web site: Go to http:/
/dms.dot.gov and follow the instructions
for sending your comments
electronically.

e Government-wide rulemaking Web
site: Go to http://www.regulations.gov

and follow the instructions for sending
your comments electronically.

e Mail: Docket Management Facility,
U.S. Department of Transportation, 400
Seventh Street SW, Nassif Building,
room PL—401, Washington, DC 20590.

e By fax:(202) 493-2251.

¢ Hand Delivery: Room PL-401 on
the plaza level of the Nassif Building,
400 Seventh Street SW, Washington,
DC, between 9 a.m. and 5 p.m., Monday

through Friday, except Federal holidays.

You can get the service information
identified in this proposed AD from
Saab Aircraft AB, SAAB Aircraft
Product Support, S-581.88, Linkoping,
Sweden.

You can examine the contents of this
AD docket on the Internet at http://
dms.dot.gov, or in person at the Docket
Management Facility, U.S. Department
of Transportation, 400 Seventh Street
SW, room PL—401, on the plaza level of
the Nassif Building, Washington, DC.
FOR FURTHER INFORMATION CONTACT:

Technical information: Dan Rodina,
Aerospace Engineer, International
Branch, ANM-116, FAA, Transport
Airplane Directorate, 1601 Lind
Avenue, SW., Renton, Washington
98055—4056; telephone (425) 227-2125;
fax (425) 227-1149.

Plain language information: Marcia
Walters, marcia.walters@faa.gov.
SUPPLEMENTARY INFORMATION:

Docket Management System (DMS)

The FAA has implemented new
procedures for maintaining AD dockets
electronically. As of May 17, 2004, new
AD actions are posted on DMS and
assigned a docket number. We track
each action and assign a corresponding
directorate identifier. The DMS AD
docket number is in the form “Docket
No. FAA-2004-99999.” The Transport
Airplane Directorate identifier is in the
form “Directorate Identifier 2004—NM—
999-AD.” Each DMS AD docket also
lists the directorate identifier (‘‘Old
Docket Number”) as a cross-reference
for searching purposes.

Comments Invited

We invite you to submit any relevant
written data, views, or arguments

regarding this proposed AD. Send your
comments to an address listed under
ADDRESSES. Include ‘“Docket No. FAA—
2004-19001; Directorate Identifier
2004-NM-98-AD” at the beginning of
your comments. We specifically invite
comments on the overall regulatory,
economic, environmental, and energy
aspects of the proposed AD. We will
consider all comments submitted by the
closing date and may amend the
proposed AD in light of those
comments.

We will post all comments we
receive, without change, to http://
dms.dot.gov, including any personal
information you provide. We will also
post a report summarizing each
substantive verbal contact with FAA
personnel concerning this proposed AD.
Using the search function of our docket
Web site, anyone can find and read the
comments in any of our dockets,
including the name of the individual
who sent the comment (or signed the
comment on behalf of an association,
business, labor union, etc.). You may
review the DOT’s complete Privacy Act
Statement in the Federal Register
published on April 11, 2000 (65 FR
19477-78), or you may visit http://
dms.dot.gov.

We are reviewing the writing style we
currently use in regulatory documents.
We are interested in your comments on
whether the style of this document is
clear, and your suggestions to improve
the clarity of our communications that
affect you. You can get more
information about plain language at
http://www.faa.gov/language and http://
www.plainlanguage.gov.

Examining the Docket

You may examine the AD docket in
person at the Docket Management
Facility office between 9 a.m. and 5
p-m., Monday through Friday, except
Federal holidays. The Docket
Management Facility office (telephone
(800) 647-5227) is in the Nassif
Building at the DOT street address
stated in the ADDRESSES section.
Comments will be available in the AD
docket shortly after the DMS receives
them.
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Discussion

The Luftfartsverket (LFV), which is
the airworthiness authority for Sweden,
notified us that an unsafe condition may
exist on certain Saab Model SAAB
SF340A and SAAB 340B series
airplanes. The LFV advises that it has
received reports from operators
regarding improperly installed rivets in
the retainers located in the elevator
trim-tab fittings. The retainers hold the
elevator trim-tab bearings. Improperly
installed rivets, if not corrected, could
result in loose elevator trim-tab
bearings, which could result in
excessive play in the elevator control
system, severe oscillations, and reduced
controllability of the airplane.

The aileron trim-tab system is similar
in design to the elevator trim-tab
system. The aileron trim-tabs may be
subject to a similar unsafe condition. If
the rivets that hold the retainers for the
aileron trim-tab bearings are improperly
installed, the aileron trim-tab bearing
could become loose. This condition, if
not corrected, could result in excessive
play in the aileron control system,
severe oscillations, and reduced
controllability of the airplane. Because
of the similar design, the LFV advises
that both the elevator and aileron trim-
tab fittings be inspected.

Relevant Service Information

Saab has issued Service Bulletin 340-
51-025, Revision 01, dated October 21,
2003. The service bulletin describes
procedures for visual inspections of the
elevator and aileron trim-tab fittings to
determine if riveted, greasable bearings
are installed, and related investigative
and corrective actions. The related
investigative and corrective actions
include:

¢ Inspecting for damage and
acceptance limits (as specified in the

Saab 340 Structural Repair Manual
(SRM) 51-40-20, paragraph “Solid
Rivet Inspection”) the rivets and
retainers that attach the elevator and
aileron trim-tabs to the airplane
structure.

¢ Replacing damaged rivets with new
rivets and installing new bearings.

e Inspecting the elevator and aileron
trim mechanical installations (e.g.,
pushrods and levers) for damage (as
specified in the SRM) and loose
fasteners.

¢ Replacing damaged parts and
tightening loose fasteners.

o Inspecting the axial play of the
elevator trim-tab bearings.

¢ Inspecting the axial play of the
aileron trim-tab bearings and the
movement of the third hinge.

e Doing a backlash inspection after all
of the necessary corrective actions have
been done.

¢ Reporting to the manufacturer any
major damage found to any retainer.

o Marking the lower right corner of
each elevator and aileron trim-tab
identification plate with three in-line
punch marks.

We have determined that
accomplishing the actions specified in
the service information will adequately
address the unsafe condition. The LFV
mandated the service information and
issued Swedish airworthiness directive
1-194, dated October 14, 2003, to
ensure the continued airworthiness of
these airplanes in Sweden.

FAA'’s Determination and Requirements
of the Proposed AD

These airplane models are
manufactured in Sweden and are type
certificated for operation in the United
States under the provisions of section
21.29 of the Federal Aviation
Regulations (14 CFR 21.29) and the
applicable bilateral airworthiness

ESTIMATED COSTS

agreement. According to this bilateral
airworthiness agreement, the LFV has
kept the FAA informed of the situation
described above. We have examined the
LFV’s findings, evaluated all pertinent
information, and determined that we
need to issue an AD for products of this
type design that are certificated for
operation in the United States.

Therefore, we are proposing this AD,
which would require inspections of the
elevator and aileron trim-tab fittings,
and related investigative/corrective
actions if necessary. The proposed AD
would require you to use the service
information described previously to
perform these actions, except as
discussed under “Differences Between
the Proposed AD and Service
Information.”

Differences Between the Proposed AD
and Service Information

Although the Accomplishment
Instructions of the referenced service
bulletin describe procedures for
reporting certain damage to the
manufacturer, this proposed AD would
not require that action.

The service bulletin specifies to do a
“visual inspection” to determine if
riveted greasable bearings are installed
on the elevator and aileron trim-tab
fittings. The service bulletin also
specifies to do an “inspection” for
damage to the rivets that attach the
retainers to the elevator and aileron
trim-tab fittings. This proposed AD
would require “detailed inspections”
for these actions. We have included the
definition for a detailed inspection in a
note in this proposed AD.

Costs of Compliance

The following table provides the
estimated costs for U.S. operators to
comply with this proposed AD.

Number of
Average
. Cost per U.S.-reg-
Action Work hours Iaggrr]gal}re Parts airplane istered hour Fleet cost
p airplanes
INSPECHION ..ottt 16 $65 None $1,040 170 $176,800
Regulatory Findings responsibilities among the various on a substantial number of small entities

We have determined that this
proposed AD would not have federalism
implications under Executive Order
13132. This proposed AD would not
have a substantial direct effect on the
States, on the relationship between the
national Government and the States, or
on the distribution of power and

levels of government.

For the reasons discussed above, I
certify that the proposed regulation:

1. Is not a “‘significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,

under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this proposed AD. See the ADDRESSES
section for a location to examine the
regulatory evaluation.
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List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):

Saab Aircraft AB: Docket No. FAA-2004—
19001; Directorate Identifier 2004—-NM—
98—-AD.

Comments Due Date

(a) The Federal Aviation Administration
must receive comments on this AD action by
October 4, 2004.

Affected ADs

(b) None.
Applicability

(c) This AD applies to certain Saab Model
SAAB SF340A series airplanes, line numbers
004 through 159 inclusive; and SAAB 340B
series airplanes, line numbers 160 through
459 inclusive; certificated in any category.

Unsafe Condition

(d) This AD was prompted by reports of
improperly installed rivets in the retainers
located in the elevator trim-tab fittings. The
retainers hold the trim-tab bearings. We are
issuing this AD to prevent the elevator and
aileron trim-tab bearings from coming loose,
which could result in excessive play in the
elevator and aileron trim systems, and
reduced controllability of the airplane.

Compliance

(e) You are responsible for having the
actions required by this AD performed within
the compliance times specified, unless the
actions have already been done.

Inspection and Related Investigative/
Corrective Actions

(f) Within 800 flight hours or 6 months
after the effective date of this AD, whichever
is first: Do a detailed inspection of the
elevator and aileron trim-tab fittings, and all
applicable related investigative and
corrective actions, by accomplishing all of
the actions in the Accomplishment
Instructions of Saab Service Bulletin 340-51—
025, Revision 01, dated October 21, 2003.
Any related investigative and corrective
actions must be done before further flight.

Note 1: For the purposes of this AD, a
detailed inspection is: ““An intensive
examination of a specific item, installation,
or assembly to detect damage, failure, or

irregularity. Available lighting is normally
supplemented with a direct source of good
lighting at an intensity deemed appropriate.
Inspection aids such as mirror, magnifying
lenses, etc., may be necessary. Surface
cleaning and elaborate procedures may be
required.”

Parts Installation

(g) As of the effective date of this AD, no
person may install on any airplane an
elevator or aileron trim-tab fitting unless it
has been inspected, and any applicable
corrective actions have been done, in
accordance with paragraph (f) of this AD.

Reporting Not Required

(h) Although the service bulletin
referenced in this AD specifies to submit
certain information to the manufacturer, this
AD does not include that requirement.

Alternative Methods of Compliance
(AMOCs)

(i) The Manager, International Branch,
ANM-116, Transport Airplane Directorate,
FAA, has the authority to approve AMOCs
for this AD, if requested using the procedures
found in 14 CFR 39.19.

Related Information

(j) Swedish airworthiness directive 1-194,
dated October 14, 2003, also addresses the
subject of this AD.

Issued in Renton, Washington, on August
25, 2004.
Kevin M. Mullin,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 04—20121 Filed 9—2—-04; 8:45 am)]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA—-2004-18998; Directorate
Identifier 2003—-NM-253-AD]

RIN 2120-AA64

Airworthiness Directives; Boeing
Model 737-200, 737-300, 737-400,
737-500, 737-600, 737-700, 737-800,
737-900, 757-200, and 757-300 Series
Airplanes; and McDonnell Douglas
Model DC-10-10, DC-10-10F, DC-10-
30, DC-10-30F, DC-10-40, MD-10-
10F, MD-10-30F, MD-11, and MD-11F
Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: The FAA proposes to
supersede an existing airworthiness
directive (AD) that applies to certain
transport category airplanes. That AD
currently requires modification of the

reinforced flight deck door. This
proposed AD would expand the
applicability of the existing AD and
require other actions related to the
reinforced flight deck door. These other
actions include modifying the door,
inspecting and modifying wiring in the
area, and revising the maintenance
program to require more frequent testing
of the decompression panels of the
flight deck door. This proposed AD is
prompted by reports of discrepancies
with the reinforced flight deck door. We
are proposing this AD to prevent
inadvertent release of the
decompression latch and consequent
opening of the decompression panel in
the flight deck door, or penetration of
the flight deck door by smoke or
shrapnel, any of which could result in
injury to the airplane flightcrew. This
proposed AD would also find and fix
wire chafing, which could result in
arcing, fire, and/or reduced
controllability of the airplane.

DATES: We must receive comments on
this proposed AD by October 18, 2004.

ADDRESSES: Use one of the following
addresses to submit comments on this
proposed AD.

e DOT Docket Web site: Go to http:/
/dms.dot.gov and follow the instructions
for sending your comments
electronically.

e Government-wide rulemaking Web
site: Go to http://www.regulations.gov
and follow the instructions for sending
your comments electronically.

e Mail: Docket Management Facility;
U.S. Department of Transportation, 400
Seventh Street SW., Nassif Building,
room PL—401, Washington, DC 20590.

e Fax: (202) 493-2251.

¢ Hand Delivery: Room PL—401 on
the plaza level of the Nassif Building,
400 Seventh Street SW., Washington,
DC, between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.

For service information identified in
this proposed AD, contact Boeing
Commercial Airplanes, P.O. Box 3707,
Seattle, Washington 98124-2207; or
C&D Aerospace, 5701 Bolsa Avenue,
Huntington Beach, California 92647—
2063.

You can examine the contents of this
AD docket on the Internet at http://
dms.dot.gov, or at the Docket
Management Facility, U.S. Department
of Transportation, 400 Seventh Street
SW., room PL—401, on the plaza level of
the Nassif Building, Washington, DC.
FOR FURTHER INFORMATION CONTACT: Ron
Atmur, Aerospace Engineer, Airframe
Branch, ANM-120L, FAA, Los Angeles
Aircraft Certification Office, 3960
Paramount Boulevard, Lakewood,
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California 90712-4137; telephone (562)
627-5224; fax (562) 627-5210.

SUPPLEMENTARY INFORMATION:
Docket Management System (DMS)

The FAA has implemented new
procedures for maintaining AD dockets
electronically. As of May 17, 2004, new
AD actions are posted on DMS and
assigned a docket number. We track
each action and assign a corresponding
directorate identifier. The DMS AD
docket number is in the form “Docket
No. FAA-2004-99999.” The Transport
Airplane Directorate identifier is in the
form ‘““‘Directorate Identifier 2004—NM—
999-AD.” Each DMS AD docket also
lists the directorate identifier (‘‘Old
Docket Number”) as a cross-reference
for searching purposes.

Comments Invited

We invite you to submit any written
relevant data, views, or arguments
regarding this proposed AD. Send your
comments to an address listed under
ADDRESSES. Include ‘“Docket No. FAA—
2004-18998; Directorate Identifier
2003-NM-253—-AD" at the beginning of
your comments. We specifically invite
comments on the overall regulatory,
economic, environmental, and energy
aspects of the proposed AD. We will
consider all comments received by the
closing date and may amend the
proposed AD in light of those
comments.

We will post all comments we
receive, without change, to http://
dms.dot.gov, including any personal
information you provide. We will also
post a report summarizing each
substantive verbal contact with FAA
personnel concerning this proposed AD.
Using the search function of our docket
Web site, anyone can find and read the
comments in any of our dockets,
including the name of the individual
who sent the comment (or signed the
comment on behalf of an association,
business, labor union, etc.). You can
review the DOT’s complete Privacy Act
Statement in the Federal Register
published on April 11, 2000 (65 FR
19477-78), or you can visit http://
dms.dot.gov.

We are reviewing the writing style we
currently use in regulatory documents.
We are interested in your comments on
whether the style of this document is
clear, and your suggestions to improve
the clarity of our communications that
affect you. You can get more
information about plain language at
http://www.faa.gov/language and http://
www.plainlanguage.gov.

Examining the Docket

You can examine the AD docket on
the Internet at http://dms.dot.gov, or in
person at the Docket Management
Facility office between 9 a.m. and 5
p-m., Monday through Friday, except
Federal holidays. The Docket
Management Facility office (telephone
(800) 647-5227) is located on the plaza
level of the Nassif Building at the DOT
street address stated in the ADDRESSES
section. Comments will be available in
the AD docket shortly after the DMS
receives them.

Discussion

On July 2, 2003, we issued AD 2003—
14—-04, amendment 39-13223 (68 FR
41063, July 10, 2003), for certain Boeing
Model 737-200, 737-300, 737—400,
737-500, 737-600, 737-700, 737-800,
737-900, 757—-200, and 757-300 series
airplanes; and McDonnell Douglas
Model DC-10-10F, DC-10-30, DC-10—
30F, DC-10-40, MD-10-30F, MD-11,
and MD-11F airplanes. That AD
requires modification of the reinforced
flight deck door installed on the
airplane. That AD was prompted by
several reports of incidents involving
the reinforced flight deck door on
certain Boeing Model 737-300, 737—
500, 737—-800, and 757—200 series
airplanes. We issued that AD to prevent
inadvertent release of the
decompression latch and consequent
opening of the decompression panel in
the flight deck door. If an airplane
crewmember is in close proximity to the
flight deck door when the
decompression panel opens, the
decompression panel could hit and
injure the crewmember.

Actions Since Existing AD Was Issued

Since we issued AD 2003—-14—-04, we
have made these determinations:

e Some subject airplanes may have
been excluded from AD 2003-14-04’s
applicability. The requirements of that
AD should apply to any airplane that
has an affected reinforced flight deck
door installed under certain
supplemental type certificates (STC),
not just those airplanes listed in the
service bulletins that AD 2003-14-04
references.

e For Model DC-10, MD-11, and
MD-11F series airplanes, the currently
required modifications may not prevent
inadvertent release of the
decompression latch and consequent
opening of the decompression panel in
the flight deck door. Installing new,
improved latch straps on the upper and
lower decompression panels on the
flight deck door will better ensure that
a decompression panel does not open
inadvertently.

e Based on post-certification testing,
other modifications are necessary to the
reinforced flight deck door. These
modifications are included in the
service information we reference in AD
2003-14-04, but we did not previously
require them (as explained in the
“Differences Between This AD and the
Service Bulletins” section of AD 2003—
14-04). Installing an armor plate over
the deadbolt area of the flight deck door
will better protect the door edge and
door lip extrusion against penetration
by bullets. Although the door as
certified meets the ballistics and
intrusion resistance security
requirements of Section 25.795
(“Security Considerations”) of the
Federal Aviation Regulations (14 CFR
25.795) (when the door is properly
closed, latched, and locked), fragments
caused by a bullet striking the door
latch area could enter the flight deck
and cause injury to a member of the
flightcrew. Also, strengthening the
smoke screens will allow the smoke
screens to close properly and prevent
smoke from entering the flight deck in
the event of a fire in the airplane. Smoke
in the flight deck could hinder the
flightcrew’s ability to continue to fly the
airplane safely.

e For certain Model 737 and 757
series airplanes, the interval for the
repetitive functional test of the
decompression panels of the reinforced
flight deck doors, as established in the
original issue of the Certification
Maintenance Requirements (CMR)
document, is not conservative enough.
More frequent inspections are needed to
ensure that any failure is found in a
timely manner.

e Certain wiring in the area of the
flight deck door on Model 737-200
series airplanes could be damaged due
to, for example, chafing against a
connector bracket for the flight deck
door wiring and the flight deck door
post. This damage could result in
arcing, fire, and/or reduced
controllability of the airplane.

These determinations have prompted
us to propose the new AD.

Relevant Service Information

We have reviewed these service
bulletins:

e C & D Aerospace Report B22-69,
Revision E, dated November 8, 2002,
which applies to certain McDonnell
Douglas Model 737 and 757 series
airplanes. That report summarizes the
CMRs for the reinforced flight deck
doors installed on those airplanes.
Revision E of that report reduces the
repetitive interval for functional tests of
the decompression panels of the flight
deck door.



53850

Federal Register/Vol. 69, No. 171/Friday, September 3, 2004 /Proposed Rules

e C & D Aerospace Service Bulletin
B211200-52-02, Revision 2, dated
September 29, 2003, which applies to
certain flight deck door assemblies
installed on certain McDonnell Douglas
Model DC-10, MD-10, and MD-11
airplanes. (AD 2003—-14-04 refers to
Revision 1 of that service bulletin, dated
June 3, 2003, as the appropriate source
of service information for installing
spacers in the upper and lower pressure
relief latch assemblies.) In addition to
the procedures for installing spacers in
the upper and lower pressure relief
latch assemblies, that service bulletin
describes procedures for installing an
armor plate in the area of the deadbolt
for ballistics reinforcement, and
installing stiffeners to strengthen the
smoke screen on the decompression
panels.

e C & D Aerospace Service Bulletin
B211200-52-01, Revision 3, dated
September 18, 2003, which applies to
certain flight deck door assemblies
installed on certain McDonnell Douglas
Models DC-10, MD-11, and MD-11F
airplanes. That service bulletin
describes procedures for modifying the
upper and lower pressure relief latch
assemblies by installing new latch
straps.

e C & D Aerospace Alert Service
Bulletin B221001-52A02, dated
November 5, 2002, which applies to
certain flight deck door assemblies
installed on certain Boeing Model 737—
200 series airplanes. That service
bulletin describes procedures for
inspecting for chafing of wire bundles in
the area of the flight deck door, and
corrective actions if necessary. The
corrective actions involve rerouting
certain wiring or reorienting certain
brackets, as applicable.

e C & D Aerospace Alert Service
Bulletin B221001-52A05, Revision 2,
dated June 19, 2003, which applies to
certain flight deck door assemblies
installed on certain Boeing Model 737—
200 series airplanes. That service
bulletin describes procedures for
reworking certain wiring for the flight
deck door to relocate a power wire for
the flight deck door.

e C & D Aerospace Service Bulletin
B221200-52-01, Revision 1, dated June
27,2003, which applies to certain flight
deck door assemblies installed on
certain Boeing Model 737 and 757 series
airplanes. That service bulletin
describes procedures for installing an
armor plate in the area of the flight deck
door deadbolt for ballistics
reinforcement.

e C & D Aerospace Alert Service
Bulletin B251200-52-01, dated April

30, 2003, which applies to certain flight
deck door assemblies installed on
certain Model MD-11 airplanes. That
service bulletin describes procedures for
modifying the flight deck door by
installing stiffeners to strengthen the
smoke screen on the flight deck door’s
decompression panels.

Doing the actions specified in the
applicable service information is
intended to adequately address the
unsafe condition.

FAA’s Determination and Requirements
of the Proposed AD

We have evaluated all pertinent
information and identified an unsafe
condition that is likely to exist or
develop on other products of this same
type design. Therefore, we are
proposing this AD, which would
supersede AD 2003—-14—04. This
proposed AD would continue to require
modification of the reinforced flight
deck door. This proposed AD would
expand the applicability of the existing
AD to include all airplanes modified
under certain STCs. This proposed AD
would require you to do the actions in
the applicable service information
described previously, using that same
service information, except as discussed
under “Differences Between the
Proposed AD and Service Information.”
This proposed AD would also require
you to revise the airplane’s maintenance
program to require repetitive functional
testing of the decompression panels of
the flight deck door at the intervals
specified in C & D Aerospace Report
B22-69, Revision E.

Differences Between the Proposed AD
and Service Information

Although the service bulletins
recommend accomplishing the
modification “‘as soon as manpower,
facilities, and retrofit kits become
available,” or “as soon as possible,” we
have determined that a more specific
compliance time is necessary to ensure
an adequate level of safety for the
affected fleet. In developing an
appropriate compliance time for this
AD, we considered the flight deck door
manufacturer’s recommendation, the
degree of urgency associated with the
subject unsafe conditions, the number of
affected airplanes in the fleet, and the
time necessary to perform the
modifications. In light of all of these
factors, we find that 6 months to 18
months, depending on the action,
represents an appropriate interval of
time for affected airplanes to continue to
operate without compromising safety.

C & D Aerospace Alert Service
Bulletin B221001-52A02 specifies
inspecting for chafing of wire bundles in
the area of the flight deck door, but does
not specify the type of inspection.
Paragraph (1)(2) of this proposed AD
identifies this inspection as a general
visual inspection, and Note 2 of this
proposed AD defines this inspection.

Table 3 of this proposed AD specifies
that the actions in C & D Aerospace
Service Bulletin B211200-52—01 must
be done on McDonnell Douglas Model
DC-10-10, DC-10-10F, DC-10-30, DC-
10-30F, DC-10-40, MD-10-10F, MD—
10-30F, MD-11, and MD-11F airplanes
that are equipped with a flight deck
door assembly having part number
B211200. Though the effectivity listing
of C & D Aerospace Service Bulletin
B211200-52-01 does not identify all of
these models, we find that the subject
flight deck door assembly is type
certificated for all of these models.
Thus, listing all affected models will
ensure that the applicable actions are
done on all affected airplanes.

Changes to Existing AD

This proposed AD would retain all
requirements of AD 2003—-14-04. Since
AD 2003-14—04 was issued, the AD
format has been revised, and certain
paragraphs have been rearranged. As a
result, the corresponding paragraph
identifiers have changed in this
proposed AD, as listed in the following
table:

REVISED PARAGRAPH IDENTIFIERS

Corresponding
requirement in
this proposed AD

Requirement in AD
2003-14-04

Paragraph (a)
Paragraph (b) ....
Paragraph (c)

Paragraph (f).
Paragraph (g).
Paragraph (h).

Also, we have revised paragraph ()(3)
of this proposed AD (which was
paragraph (a)(3) of the existing AD) to
remove the last sentence of the
paragraph. We have determined that
this sentence does not apply to the
airplanes listed in paragraph (f)(3).

Costs of Compliance

This proposed AD would affect about
3,423 airplanes worldwide.

The following table provides the
estimated costs for U.S. operators to
comply with the currently required
actions that this proposed AD would
continue to require, at an average labor
rate of $65 per work hour.
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ESTIMATED COSTS: EXISTING REQUIREMENTS OF AD 2003—-14—-04
) ) Number of
Airplane models As L'Stsegn'/?cg é(uﬁ)eﬁfi)space Work hours Parts 2;?,;}21%%" isLiéSré_éea%-r- Fleet cost
planes
T37 e B221001-52-03, Revision 3 ........ 1 $0 $65 1,040 $67,600
757 .. .. | B231001-52-02, Revision 4 ........ 2 0 130 519 67,470
DC-10, MD-10, MD-11 .............. B211200-52-02, Revision 1 ........ 2 0 130 21 2,730
The following table provides the be required by this proposed AD, at an
estimated costs for U.S. operators to average labor rate of $65 per work hour.
comply with the new actions that would
ESTIMATED COSTS: NEW PROPOSED REQUIREMENTS
Airplane models Action Work hours Parts Cos;lgﬁ; air- | Number g;‘réllésn.érseglstered Fleet cost
T37 e Modification in C & D 1 $0 $65 | Unknown: airplanes not N/A
Aerospace Service Bul- modified under AD
letin B221001-52-03, 2003—-14-04.
Revision 3.
737, 757 e, Revision of maintenance 1 None 65 | 651 i $42,315
program.
737, 757 oo Modification in C & D 1 0 65 | 1,673 oo 108,745
Aerospace Service Bul-
letin B221200-52-01,
Revision 1.
737-200 ..o, Modification in C & D 1 None 65 | 134 .o, 8,710
Aerospace Alert Service
Bulletin B221001-
52A05, Revision 2.
737-200 ..o, Inspection in C & D Aero- 2 None 130 | 134 .o 17,420
space Alert Service Bul-
letin B221001-52A02.
T57 e Modification in C & D 2 0 130 | Unknown: airplanes not N/A
Aerospace Service Bul- modified under AD
letin B231001-52-02, 2003-14-04.
Revision 4.
DC-10, MD-11, MD-11F | Modification in C & D 1 0 65 | 155 ..ot 10,075
Aerospace Service Bul-
letin B211200-52-01,
Revision 3.
DC-10, MD-10, MD-11 .... | Modification in C & D 2 0 130 | Unknown: airplanes not N/A
Aerospace Service Bul- modified under AD
letin B211200-52—-02. 2003-14-04.
MD—=11 e Modification in C & D 1 0 B5 | B oo 390
Aerospace Alert Service
Bulletin B251200-52—-01.
Regulatory Findings 3. Will not have a significant the FAA proposes to amend 14 CFR part

We have determined that this
proposed AD would not have federalism
implications under Executive Order
13132. This proposed AD would not
have a substantial direct effect on the
States, on the relationship between the
national Government and the States, or
on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that the proposed regulation:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “‘significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this proposed AD. See the ADDRESSES
section for a location to examine the
regulatory evaluation.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,

39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. The FAA amends § 39.13 by
removing amendment 39-13223 (68 FR
41063, July 10, 2003) and adding the
following new airworthiness directive
(AD):
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Transport Category Airplanes: Docket No.
FAA—-2004-18998; Directorate Identifier
2003-NM-253—-AD.

Comments Due Date

(a) The Federal Aviation Administration
must receive comments on this airworthiness
directive (AD) action by October 18, 2004.

Affected ADs

(b) This AD supersedes AD 2003—14-04,
amendment 39-13223.

TABLE 1.—AFFECTED AIRPLANE MODELS

Applicability

(c) This AD applies to the airplanes listed
in Table 1 of this AD, certificated in any
category.

Airplane manufacturer

Airplane model

Modified by Supplemental Type
Certificate (STC)

737-200, —300, —400, -500, —600, —700, —800, and —900 series ........
757-200 and —300 series
DC-10-10, DC-10-10F, DC-10-30, DC-10-30F, DC-10-40, MD-

10-10F, MD-10-30F, MD-11, and MD-11F.

STO01335LA
ST9514LA-T
STO1391LA

Unsafe Condition

(d) This AD was prompted by reports of
discrepancies with the reinforced flight deck
door. We are issuing this AD to prevent
inadvertent release of the decompression
latch and consequent opening of the
decompression panel in the flight deck door,
or penetration of the flight deck door by
smoke or shrapnel, any of which could result
in injury to the airplane flightcrew. We are
also issuing this AD to find and fix wire
chafing, which could result in arcing, fire,

and/or reduced controllability of the
airplane.

Compliance

(e) You are responsible for having the

actions required by this AD performed within

the compliance times specified, unless the
actions have already been done.

Requirements of AD 2003-14-04

Note 1: Where there are differences
between this AD and the referenced service
bulletins, this AD prevails.

Modification

(f) For airplanes listed in Table 2 of this
AD: Within 90 days after July 25, 2003 (the
effective date of AD 2003—14—04, amendment
39-13223), modify the reinforced flight deck
door according to paragraph (f)(1), (f)(2), or
(f)(3) of this AD, as applicable.

TABLE 2.—AIRPLANE MODELS SUBJECT TO REQUIREMENTS OF AD 2003-14-04

Airplane manufacturer

Airplane model

As listed in C&D Aerospace Service Bulletin—

Boeing ...oocoeeiiieeeeeeeee
—900 series.
Boeing

McDonnell Douglas

737-200, —-300, —400, -500, —-600, —700, —800, and

757—-200 and —300 series
DC-10-10F, DC-10-30, DC-10-30F, DC-10—-40, MD-
10-30F, MD-11, and MD-11F.

B221001-52-03, Revision 3, dated March 25, 2003.

B231001-52-02, Revision 4, dated March 19, 2003.
B211200-52-02, Revision 1, dated June 3, 2003.

(1) For Boeing Model 737-200, —300, —400,
—500, —600, —700, —800, and —900 series
airplanes: Modify the upper and lower
pressure relief latch assemblies on the flight
deck door by doing all actions specified in
and according to paragraphs 3.A., 3.B., and
3.C. of the Accomplishment Instructions of C
& D Aerospace Service Bulletin B221001-52—
03, Revision 3, dated March 25, 2003. One
latch strap should be installed at the bottom
of the upper pressure relief assembly, and a
second latch strap should be installed at the
top of the lower pressure relief assembly.
When properly installed, the strap should
cover a portion of the latch hook.

(2) For Boeing Model 757-200 and —300
series airplanes: Modify the upper and lower
pressure relief latch assemblies on the flight
deck door by doing all actions specified in
and according to paragraphs 3.A., 3.B., and
3.C. of the Accomplishment Instructions of C
& D Aerospace Service Bulletin B231001-52—
02, Revision 4, dated March 19, 2003. One
latch strap should be installed at the bottom
of the upper pressure relief assembly, and a
second latch strap should be installed at the
top of the lower pressure relief assembly.
When properly installed, the strap should
cover a portion of the latch hook.

(3) For McDonnell Douglas DC-10-10F,
DC-10-30, DC-10-30F, DC-10-40, MD-10—-

30F, MD-11, and MD-11F airplanes: Install
spacers in the upper and lower pressure
relief latch assemblies of the flight deck door,
by doing all actions specified in and
according to paragraphs 3.A., 3.C., and 3.D.
of C & D Aerospace Service Bulletin
B211200-52-02, Revision 1, dated June 3,
2003; or Revision 2, dated September 29,
2003.

Modifications Accomplished Per Previous
Issues of Service Bulletin

(g) For airplanes listed in Table 2 of this
AD: Modifications accomplished before July
25, 2003, per a service bulletin listed in
paragraph (g)(1), (g)(2), or (g)(3) of this AD;
as applicable; are considered acceptable for
compliance with the corresponding action
specified in paragraph (f) of this AD.

(1) For Boeing Model 737-200, —300, —400,
—-500, —600, =700, —800, and —900 series
airplanes: C & D Aerospace Service Bulletin
B221001-52-03, dated December 6, 2002;
Revision 1, dated January 2, 2003; or
Revision 2, dated February 20, 2003.

(2) For Boeing Model 757-200 and —300
series airplanes: C & D Aerospace Service
Bulletin B231001-52—-02, dated December 6,
2002; Revision 1, dated January 2, 2003;
Revision 2, dated February 20, 2003; or
Revision 3, dated March 7, 2003.

(3) For McDonnell Douglas DC-10-10F,
DC-10-30, DC-10-30F, DC-10-40, MD-10-
30F, MD-11, and MD-11F airplanes: C & D
Aerospace Service Bulletin B211200-52-02,
dated April 30, 2003.

Parts Installation

(h) As of July 25, 2003, no person may
install, on any airplane, a reinforced flight
deck door having any part number listed in
the paragraph 1.A. of C & D Aerospace
Service Bulletin B221001-52-03, Revision 3,
dated March 25, 2003; B231001-52-02,
Revision 4, dated March 19, 2003; or
B211200-52-02, Revision 1, dated June 3,
2003; as applicable; unless the door has been
modified as required by paragraph (f) of this
AD.

New Requirements of This AD

Model 737 and 757 Series Airplanes: Revise
Maintenance Program

(i) For Model 737-200, —300, —400, —500,
—600, —700, —800, and —900 series airplanes;
and Model 757-200 and —300 series
airplanes: Within 6 months after the effective
date of this AD, revise the FAA-approved
maintenance inspection program to include
the information specified in C & D Report
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CDR B22-69, Revision E, dated November 8,
2002.

Modifications to Flight Deck Door

(j) Modify the reinforced flight deck door
by doing all applicable actions specified in

the applicable service bulletin listed in Table
3 of this AD at the applicable compliance
time specified in that table.

TABLE 3.—NEW MODIFICATIONS TO THE FLIGHT DECK DOOR

Equipped with a Wgﬂ;nng;lsﬁﬁ]%m- o _ _ _
For these models— flight deck door | 4 d ctfec- Do all actions in the accomplishment instructions
assembly having tive date of this of—
this P/N— S

McDonnell Douglas DC-10-10, DC-10-10F, DC- | B211200 6 months ........... C & D Aerospace Service Bulletin B211200-52-01,
10-30, DC-10-30F, DC-10-40, MD-10-10F, Revision 3, dated September 18, 2003.
MD-10-30F, MD-11, and MD-11F airplanes.

McDonnell Douglas Model MD-11 and MD-11F air- | B251200 6 months ........... C & D Aerospace Alert Service Bulletin B251200—
planes. 52-01, dated April 30, 20083.

Boeing Model 737-200, —-300, —400, —-500, —600, | B221200 18 months ......... C & D Aerospace Service Bulletin B221200-52-01,
—700, —-800, and —-900 series airplanes; and Revision 1, dated June 27, 2003.

Model 757-200 and —300.

Boeing Model 737-200, —300, —400, —500, —600, | B221001 18 months ......... C & D Aerospace Service Bulletin B221001-52-03,
—700, —800, and —900 series airplanes. Revision 3, dated March 25, 2003; except as pro-

vided by paragraph (k) of this AD.

Boeing Model 757-200 and —300 series airplanes ... | B231001 18 months ......... C & D Aerospace Service Bulletin B231001-52—-02,
Revision 4, dated March 19, 2003; except as pro-
vided by paragraph (k) of this AD.

McDonnell Douglas DC-10-10, DC-10-10F, DC- | B211200 18 months ........ C & D Aerospace Service Bulletin B211200-52—-02,
10-30, DC-10-30F, DC-10-40, MD-10-10F, Revision 1, dated June 3, 2003; or Revision 2,
MD-10-30F, MD-11, and MD-11F airplanes. dated September 29, 2003, except as provided

by paragraph (k) of this AD.

(k) For airplanes subject to paragraph (f) of
this AD: Actions required by paragraph (f) of
this AD that were done within the
compliance time specified in paragraph (f) of
this AD do not need to be repeated in
accordance with paragraph (j) of this AD.

Model 737-200 Series Airplanes: Wiring
Modification/Inspection

(1) For Model 737-200 series airplanes
equipped with flight deck door assembly
P/N B221001: Within 18 months after the
effective date of this AD, do paragraphs (1)(1)
and (1)(2) of this AD.

(1) Rework the wiring for the flight deck
door to relocate a power wire for the flight
deck door, in accordance with the
Accomplishment Instructions of C & D
Aerospace Alert Service Bulletin B221001—
52A05, Revision 2, dated June 19, 2003.

(2) Perform a general visual inspection for
chafing of wire bundles in the area of the
flight deck door and applicable corrective
actions by doing all of the actions in the
Accomplishment Instructions of C & D
Aerospace Alert Service Bulletin B221001—
52A02, dated November 5, 2002. Any
applicable corrective actions must be done
before further flight.

Note 2: For the purposes of this AD, a
general visual inspection is ““a visual
examination of a interior or exterior area,
installation or assembly to detect obvious
damage, failure or irregularity. This level of
inspection is made from within touching
distance unless otherwise specified. A mirror
may be necessary to ensure visual access to
all surfaces in the inspection area. This level
of inspection is made under normal available
lighting conditions such as daylight, hangar
lighting, flashlight or drop-light and may
require removal or opening of access panels
or doors. Stands, ladders or platforms may be

required to gain proximity to the area being
checked.”

Parts Installation

(m) As of the effective date of this AD, no
person may install a reinforced flight deck
door under any STC listed in Table 1 of this
AD, on any airplane, unless all applicable
requirements of this AD have been done on
the door.

Alternative Methods of Compliance (AMOCs)

(n)(1) The Manager, Los Angeles Aircraft
Certification Office (ACO), FAA, has the
authority to approve AMOCs for this AD, if
requested in accordance with the procedures
found in 14 CFR 39.19.

(2) Alternative methods of compliance,
approved previously per AD 2003-14-04,
amendment 39-13223, are approved as
alternative methods of compliance with this
AD.

Issued in Renton, Washington, on August
25, 2004.
Kevin M. Mullin,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 04-20122 Filed 9—2—-04; 8:45 am)]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2004-18994; Directorate
Identifier 2003—-NM-210-AD]

RIN 2120-AA64

Airworthiness Directives; McDonnell
Douglas Model DC-9-14 and DC-9-15
Airplanes; and Model DC-9-20, DC-9-
30, DC-9-40, and DC—9-50 Series
Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: The FAA proposes to adopt a
new airworthiness directive (AD) for
certain McDonnell Douglas Model DC—
9-14 and DC-9-15 airplanes; and Model
DC-9-20, DC-9-30, DC-9-40, and DC—
9-50 series airplanes. This proposed AD
would require repetitive high frequency
eddy current inspections to detect
cracks in the vertical radius of the upper
cap of the center wing rear spar, and
repair if necessary. This proposed AD is
prompted by reports of cracks in the
upper cap of the center wing rear spar
that resulted from stress corrosion. We
are proposing this AD to detect and
correct cracking of the left or right upper
cap of the center rear spar, which could
cause a possible fuel leak and structural
failure of the upper cap, and result in
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reduced structural integrity of the
airplane.

DATES: We must receive comments on
this proposed AD by October 18, 2004.
ADDRESSES: Use one of the following
addresses to submit comments on this
proposed AD.

e DOT Docket Web site: Go to
http://dms.dot.gov and follow the
instructions for sending your comments
electronically.

¢ Government-wide rulemaking Web
site: Go to http://www.regulations.gov
and follow the instructions for sending
your comments electronically.

e Mail: Docket Management Facility,
U.S. Department of Transportation, 400
Seventh Street SW., Nassif Building,
room PL—401, Washington, DC 20590.

e By fax: (202) 493-2251.

¢ Hand delivery: Room PL—-401 on the
plaza level of the Nassif Building, 400
Seventh Street SW., Washington, DC,
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.

For service information identified in
this proposed AD, contact Boeing
Commercial Airplanes, Long Beach
Division, 3855 Lakewood Boulevard,
Long Beach, California 90846,
Attention: Data and Service
Management, Dept. C1-L5A (D800—
0024).

You can examine the contents of this
AD docket on the Internet at http://
dms.dot.gov, or at the Docket
Management Facility, U.S. Department
of Transportation, 400 Seventh Street
SW., room PL—401, on the plaza level of
the Nassif Building, Washington, DC.
FOR FURTHER INFORMATION CONTACT:

Technical Information: Wahib Mina,
Aerospace Engineer, Airframe Branch,
ANM-120L, FAA, Los Angeles Aircraft
Certification Office, 3960 Paramount
Boulevard, Lakewood, California
90712—4137; telephone (562) 627-5324;
fax (562) 627-5210.

Plain Language Information: Marcia
Walters, marcia.walters@faa.gov.
SUPPLEMENTARY INFORMATION:

Docket Management System (DMS)

The FAA has implemented new
procedures for maintaining AD dockets
electronically. As of May 17, 2004, new
AD actions are posted on DMS and
assigned a docket number. We track
each action and assign a corresponding
directorate identifier. The DMS AD
docket number is in the form “Docket
No. FAA-2004—-99999.” The Transport
Airplane Directorate identifier is in the
form “Directorate Identifier 2004—-NM—
999—-AD.” Each DMS AD docket also
lists the directorate identifier (‘Old
Docket Number”) as a cross-reference
for searching purposes.

Comments Invited

We invite you to submit any written
relevant data, views, or arguments
regarding this proposed AD. Send your
comments to an address listed under
ADDRESSES. Include ‘“Docket No. FAA—
2004—18994; Directorate Identifier
2003-NM-210-AD” in the subject line
of your comments. We specifically
invite comments on the overall
regulatory, economic, environmental,
and energy aspects of the proposed AD.
We will consider all comments
submitted by the closing date and may
amend the proposed AD in light of those
comments.

We will post all comments we
receive, without change, to http://
dms.dot.gov, including any personal
information you provide. We will also
post a report summarizing each
substantive verbal contact with FAA
personnel concerning this proposed AD.
Using the search function of that Web
site, anyone can find and read the
comments in any of our dockets,
including the name of the individual
who sent the comment (or signed the
comment on behalf of an association,
business, labor union, etc.). You can
review DOT’s complete Privacy Act
Statement in the Federal Register
published on April 11, 2000 (65 FR
19477-78), or you can visit http://
dms.dot.gov.

We are reviewing the writing style we
currently use in regulatory documents.
We are interested in your comments on
whether the style of this document is
clear, and your suggestions to improve
the clarity of our communications that
affect you. You can get more
information about plain language at
http://www.faa.gov/language and http://
www.plainlanguage.gov.

Examining the Docket

You can examine the AD docket on
the Internet at http://dms.dot.gov, or in
person at the Docket Management
Facility office between 9 a.m. and 5
p-m., Monday through Friday, except
Federal holidays. The Docket
Management Facility office (telephone
(800) 647—5227) is located on the plaza
level of the Nassif Building at the DOT
street address stated in the ADDRESSES
section. Comments will be available in
the AD docket shortly after the DMS
receives them.

Discussion

We have received several reports of
cracking of the upper cap of the center
wing rear spar at station Xcw=58.500 on
certain McDonnell Douglas Model DC-
9 airplanes. These airplanes had
accumulated 20,100 to 76,183 total

flight hours, and 25,150 to 88,029 total
flight cycles. Investigation revealed that
the cracks resulted from stress
corrosion. This cracking of the left or
right upper cap of the center wing rear
spar, if not detected and corrected in a
timely manner, could cause a possible
fuel leak and structural failure of the
upper cap, and result in reduced
structural integrity of the airplane.

Relevant Service Information

We have reviewed McDonnell
Douglas Service Bulletin DC9-57-223,
dated July 21, 2003. The service bulletin
describes procedures for doing
repetitive high frequency eddy current
inspections of the left and right upper
caps of the center wing rear spar at
station Xcw=>58.500, and contacting
Boeing for repair instructions if any
crack is found during the inspections.
Accomplishing the actions specified in
the service bulletin is intended to
adequately address the identified unsafe
condition.

FAA’s Determination and Requirements
of the Proposed AD

We have evaluated all pertinent
information and identified an unsafe
condition that is likely to exist or
develop on other airplanes of this same
type design. Therefore, we are
proposing this AD, which would require
high frequency eddy current
inspections, and corrective actions if
necessary, in accordance with the FAA.
The proposed AD would require you to
use the service information described
previously to perform these actions,
except as discussed under ‘“Difference
Between the Proposed AD and the
Service Bulletin.”

Difference Between the Proposed AD
and the Service Bulletin

Although the service bulletin
specifies that operators may contact the
manufacturer for disposition of repair
conditions, this proposed AD would
require operators to repair those
conditions per a method approved by
the FAA.

Costs of Compliance

This proposed AD would affect about
396 airplanes of U.S. registry and 963
airplanes worldwide. The proposed
inspection would take about 3 work
hours per airplane, per inspection cycle,
at an average labor rate of $65 per work
hour. Based on these figures, the
estimated cost of the proposed AD for
U.S. operators is $77,220, or $195 per
airplane, per inspection cycle.
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Regulatory Findings

We have determined that this
proposed AD would not have federalism
implications under Executive Order
13132. This proposed AD would not
have a substantial direct effect on the
States, on the relationship between the
national Government and the States, or
on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that the proposed regulation:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this proposed AD. See the ADDRESSES
section for a location to examine the
regulatory evaluation.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):

McDonnell Douglas: Docket No. FAA-2004—
18994; Directorate Identifier 2003-NM—
210-AD.

Comments Due Date

(a) The Federal Aviation Administration
(FAA) must receive comments on this AD
action by October 18, 2004.

Affected ADs

(b) None.
Applicability

(c) This AD applies to certain McDonnell
Douglas Model DC-9-14, DC-9-15, DC-9—
21, DC-9-31, DC-9-32, DC-9-32 (VC-9C),
DC-9-32F, DC-9-33F, DC-9-34, DC-9-34F,
DC-9-32F (C-9A, C-9B), DC-9-41, and DC-
9-51 airplanes, certificated in any category;
as listed in McDonnell Douglas Service
Bulletin DC9-57-223, dated July 21, 2003.

Unsafe Condition

(d) This AD was prompted by reports of
cracks in the upper cap of the center wing
rear spar that resulted from stress corrosion.
We are issuing this AD to detect and correct
cracking of the left or right upper cap of the
center rear spar, which could cause a
possible fuel leak and structural failure of the
upper cap, and result in reduced structural
integrity of the airplane.

Compliance

(e) You are responsible for having the
actions required by this AD performed within
the compliance times specified, unless the
actions have already been done.

Inspection

(f) At the later of the times specified in
paragraph (f)(1) or (f)(2) of this AD: Do a high
frequency eddy current inspection to detect
cracks in the vertical radius of the upper cap
of the center wing rear spar, in accordance
with the Accomplishment Instructions of
McDonnell Douglas Service Bulletin DC9—
57-223, dated July 21, 2003.

(1) Before the accumulation of 25,000 total
flight cycles.

(2) Within 15,000 flight cycles or 5 years
after the effective date of this AD, whichever
occurs first.

Corrective Action

(g)(1) If no crack is found, then repeat the
inspection thereafter at intervals not to
exceed 15,000 flight cycles or 5 years,
whichever occurs first.

(2) If any crack is found, before further
flight, repair per a method approved by the
Manager, Los Angeles Aircraft Certification
Office (ACO), FAA. For a repair method to
be approved by the Manager, Los Angeles
ACO, as required by this paragraph, the
Manager’s approval letter must specifically
refer to this AD.

Alternative Methods of Compliance
(AMOCs)

(h) The Manager, Los Angeles ACO, FAA,
has the authority to approve AMOGCs for this
AD, if requested in accordance with the
procedures found in 14 CFR 39.19.

Issued in Renton, Washington, on August
20, 2004.
Kevin M. Mullin,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 04-20123 Filed 9-2—04; 8:45 am]
BILLING CODE 4910-13-U

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2004-18996; Directorate
Identifier 2004—NM-40-AD]

RIN 2120-AA64

Airworthiness Directives; Boeing
Model 737-700 and —-800 Series
Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: The FAA proposes to adopt a
new airworthiness directive (AD) for
certain Boeing Model 737-700 and —800
series airplanes. This proposed AD
would require doing an initial
inspection for pitting and cracks of the
lower skin panel at the lap joint;
trimming the inner skin; installing
exterior doublers; replacing the fuselage
skin assembly; doing repetitive
supplemental inspections; and repairing
if necessary; as applicable. This
proposed AD is prompted by a report
indicating that localized pitting in the
lower skin panels was found during
production on a limited number of
airplanes. We are proposing this AD to
detect and correct premature fatigue
cracking at certain lap splice locations
and consequent rapid decompression of
the airplane.

DATES: We must receive comments on
this proposed AD by October 18, 2004.

ADDRESSES: Use one of the following
addresses to submit comments on this
proposed AD.

e DOT Docket Web site: Go to
http://dms.dot.gov and follow the
instructions for sending your comments
electronically.

e Government-wide rulemaking web
site: Go to http://www.regulations.gov
and follow the instructions for sending
your comments electronically.

e Mail: Docket Management Facility,
U.S. Department of Transportation, 400
Seventh Street, SW., Nassif Building,
room PL—401, Washington, DC 20590.

¢ By fax: (202) 493-2251.

¢ Hand Delivery: Room PL-401 on
the plaza level of the Nassif Building,
400 Seventh Street, SW., Washington,
DC, between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.

For service information identified in
this proposed AD, contact Boeing
Commercial Airplanes, P.O. Box 3707,
Seattle, Washington 98124-2207.

You can examine the contents of this
AD docket on the Internet at http://
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dms.dot.gov, or at the Docket
Management Facility, U.S. Department
of Transportation, 400 Seventh Street,
SW., room PL—401, on the plaza level of
the Nassif Building, Washington, DC.

FOR FURTHER INFORMATION CONTACT: Sue
Lucier, Aerospace Engineer, Airframe
Branch, ANM-120S, FAA, Seattle
Aircraft Certification Office, 1601 Lind
Avenue, SW., Renton, Washington
98055—4056; telephone (425) 917-6438;
fax (425) 917-6590.

SUPPLEMENTARY INFORMATION:
Docket Management System (DMS)

The FAA has implemented new
procedures for maintaining AD dockets
electronically. As of May 17, 2004, new
AD actions are posted on DMS and
assigned a docket number. We track
each action and assign a corresponding
directorate identifier. The DMS AD
docket number is in the form ‘“Docket
No. FAA-2004-99999.”” The Transport
Airplane Directorate identifier is in the
form ‘“‘Directorate Identifier 2004—NM—
999—-AD.” Each DMS AD docket also
lists the directorate identifier (“Old
Docket Number”) as a cross-reference
for searching purposes.

Comments Invited

We invite you to submit any written
relevant data, views, or arguments
regarding this proposed AD. Send your
comments to an address listed under
ADDRESSES. Include “Docket No. FAA—
2004-18996; Directorate Identifier
2004—-NM-40-AD” in the subject line of
your comments. We specifically invite
comments on the overall regulatory,
economic, environmental, and energy
aspects of the proposed AD. We will
consider all comments submitted by the
closing date and may amend the
proposed AD in light of those
comments.

We will post all comments we
receive, without change, to http://
dms.dot.gov, including any personal
information you provide. We will also
post a report summarizing each
substantive verbal contact with FAA
personnel concerning this proposed AD.
Using the search function of that
website, anyone can find and read the
comments in any of our dockets,
including the name of the individual
who sent the comment (or signed the
comment on behalf of an association,
business, labor union, etc.). You can
review DOT’s complete Privacy Act
Statement in the Federal Register
published on April 11, 2000 (65 FR
19477-78), or you can visit http://
dms.dot.gov.

We are reviewing the writing style we
currently use in regulatory documents.
We are interested in your comments on
whether the style of this document is
clear, and your suggestions to improve
the clarity of our communications that
affect you. You can get more
information about plain language at
http://www.faa.gov/language and http://
www.plainlanguage.gov.

Examining the Docket

You can examine the AD docket on
the Internet at http://dms.dot.gov, or in
person at the Docket Management
Facility office between 9:00 a.m. and
5:00 p.m., Monday through Friday,
except Federal holidays. The Docket
Management Facility office (telephone
(800) 647—5227) is located on the plaza
level of the Nassif Building at the DOT
street address stated in the ADDRESSES
section. Comments will be available in
the AD docket shortly after the DMS
receives them.

Discussion

We have received a report indicating
that localized pitting in the lower skin

panels was found during production on
a limited number of Boeing Model 737—
700 and —800 series airplanes. The
pitting was caused by chemical milling
solution leaking through sealer at a
maskant line. The leakage caused local
pits to form on the surface of the skin.
Testing and analysis revealed that the
chemical mill pitting does not reduce
the ultimate strength of the effected skin
panels, but chemical mill pitting greater
than the allowable limit may reduce the
fatigue performance and damage
tolerance capability of the lower skin
panels. This condition, if not corrected,
could result in premature fatigue
cracking at certain lap splice locations
and consequent rapid decompression of
the airplane.

Relevant Service Information

We have reviewed Boeing Service
Bulletin 737-53-1256, dated September
18, 2003, which describes the following
procedures depending on the airplane
configuration:

¢ Doing an initial external ultrasonic
inspection for pitting and cracks of the
lower skin panel at the lap joint;

e Trimming the inner skin and
installing two exterior doublers
(including an internal high frequency
eddy current inspection of the edge of
the trim for cracks) or installing three
exterior doublers, as applicable;

¢ Replacing the fuselage skin
assembly with a new assembly;

¢ Doing supplemental repetitive
inspections; and

¢ Contacting Boeing for repair of
discrepancies.

The service bulletin recommends
compliance times at the following
approximate intervals, depending on the
lap splice location:

TABLE—SERVICE BULLETIN RECOMMENDED COMPLIANCE TIMES

Action

Recommended compliance time

Initial inspection
Initial supplemental inspection ..............
Repetitive supplemental inspections

Ranging from 28,000 to 75,000 total flight cycles.
56,000 flight cycles after repair incorporation.
Ranging from 5,000 to 7,500 flight cycles.

Accomplishing the actions specified
in the service information is intended to
adequately address the unsafe
condition.

FAA’s Determination and Requirements
of the Proposed AD

We have evaluated all pertinent
information and identified an unsafe
condition that is likely to exist or
develop on other airplanes of this same

type design. Therefore, we are
proposing this AD, which would require
you to use the service information
described previously to perform the
required actions, except as discussed
under “Difference Between the
Proposed AD and Service Bulletin.”

Difference Between the Proposed AD
and Service Bulletin

The service bulletin specifies that you
may contact the manufacturer for
instructions on how to repair certain
conditions, but this proposed AD would
require you to repair those conditions in
one of the following ways:

e Using a method that we approve; or

¢ Using data that meet the type
certification basis of the airplane, and
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that have been approved by a Boeing
Company Designated Engineering
Representative who has been authorized
by the FAA to make those findings.

Costs of Compliance

This proposed AD would affect about
4 airplanes worldwide and 2 airplanes
of U.S. registry. The following table
provides the estimated costs to comply
with this proposed AD.

TABLE—COST IMPACT

The average labor rate is $65 per work
hour. The cost impact of the proposed
AD on U.S. operators is estimated to be
$83,855.

For airplanes listed in the referenced service bulletin Per airplane
as group— Work hours Parts cost cost
T ettt ettt neenen Inspection: 2 ....... None $130
Modification: 38 . $105 2,575
2 TP PTRRP Inspection: 2 .......... None 130
Modification: 30 . 104 2,054
B s Inspection: 2 .......... None 130
Modification: 42 ..... 106 2,836
B e Repair: 920 .......oooviiiiiiie e 16,200 76,000
Regulatory Findings under the criteria of the Regulatory Authority: 49 U.S.C. 106(g), 40113, 44701.

We have determined that this
proposed AD would not have federalism
implications under Executive Order
13132. This proposed AD would not
have a substantial direct effect on the
States, on the relationship between the
national Government and the States, or
on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that the proposed regulation:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities

Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this proposed AD. See the ADDRESSES
section for a location to examine the
regulatory evaluation.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.
The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

§39.13 [Amended]

2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):

Boeing: Docket No. FAA-2004—-18996;
Directorate Identifier 2004—NM—40—-AD.
Comments Due Date

(a) The Federal Aviation Administration
(FAA) must receive comments on this AD
action by October 18, 2004.

Affected ADs

(b) None.
Applicability

(c) This AD applies to Boeing Model 737—
700 and —800 series airplanes, certificated in
any category; having variable and serial
numbers listed in Table 1 of this AD.

TABLE 1.—APPLICABLE VARIABLE AND SERIAL NUMBERS

Variable No.—

Serial No.— Group—

27837
27836
28004
27977

WHAN=

Unsafe Condition

(d) This AD was prompted by a report
indicating that localized pitting in the lower
skin panels was found during production on
a limited number of airplanes. We are issuing
this AD to detect and correct premature
fatigue cracking at certain lap splice locations

and consequent rapid decompression of the
airplane.

Compliance

(e) You are responsible for having the

actions required by this AD performed within

the compliance times specified, unless the
actions have already been done.

Initial Inspection and/or Repair

(f) At the applicable times specified in
Table 1 of paragraph 1.E., “Compliance” of
Boeing Service Bulletin 737-53—-1256, dated
September 18, 2003, do the applicable
actions specified in Table 2 of this AD in
accordance with the Accomplishment
Instructions of the service bulletin.

TABLE 2.—INITIAL INSPECTION AND/OR REPAIR

For airplanes identified in the service bulletin
as—

Requirements—

(1) Groups 1,2, and 3 ....ccoeiiiiieeeeeeee

(2) Groups 1 and 2

joint.

Do an external ultrasonic inspection for pitting and cracks of the lower skin panel at the lap

Trim the inner skin and install two exterior doublers (including related investigative actions).
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TABLE 2.—INITIAL INSPECTION AND/OR REPAIR—Continued

For airplanes identified in the service bulletin
as—

Requirements—

Install three exterior doublers.

Replace the fuselage skin assembly with a new assembly.

Repetitive Inspections

(g) For Groups 1, 2, and 3 airplanes
identified in Boeing Service Bulletin 737-53—
1256, dated September 18, 2003: At the
applicable times specified in Table 2 of
paragraph 1.E., “Compliance” of the service
bulletin, do the repetitive supplemental
inspections of the lower skins and external
doublers for discrepancies in accordance
with the Accomplishment Instructions of the
service bulletin.

Corrective Action

(h) If any discrepancy is found during any
action required by this AD, before further
flight, repair per a method approved by the
Manager, Seattle Aircraft Certification Office
(ACO), FAA; or per data meeting the type
certification basis of the airplane approved
by a Boeing Company Designated
Engineering Representative (DER) who has
been authorized by the Manager, Seattle
ACO, to make such findings. For a repair
method to be approved, the approval must
specifically reference this AD.

Alternative Methods of Compliance
(AMOCs)

(i)(1) The Manager, Seattle Aircraft
Certification Office (ACO), FAA, has the
authority to approve AMOC:s for this AD, if
requested in accordance with the procedures
found in 14 CFR 39.19.

(2) An AMOC that provides an acceptable
level of safety may be used for any repair
required by this AD, if it is approved by a
Boeing Company DER who has been
authorized by the Manager, Seattle ACO, to
make those findings. For a repair method to
be approved, the approval must specifically
refer to this AD.

Issued in Renton, Washington, on August
20, 2004.
Kevin M. Mullin,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 04-20124 Filed 9—2—04; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA—-2004-18997; Directorate
Identifier 2004-NM-19-AD]

RIN 2120-AA64

Airworthiness Directives; Boeing
Model 737-100, —200, —200C, —-300,
-400, and —500 Series Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: The FAA proposes to adopt a
new airworthiness directive (AD) for
certain Boeing Model 737-100, —200,
—200G, —300, —400, and —500 series
airplanes. This proposed AD would
require repetitive detailed and eddy
current inspections to detect cracking of
the frame web around the cutout for the
doorstop intercostal strap at the aft side
of the Body station 291.5 frame at
stringer 16R, and corrective actions if
necessary. This proposed AD is
prompted by reports of fatigue cracks in
the web of the Body station 291.5 frame
near the forward galley door. We are
proposing this AD to detect and correct
fatigue cracking of the aft frame and
frame support structure of the forward
galley door, which could result in a
severed fuselage frame web, rapid
decompression of the airplane, and
possible loss of the forward galley door.
DATES: We must receive comments on
this proposed AD by October 18, 2004.
ADDRESSES: Use one of the following
addresses to submit comments on this
proposed AD.

e DOT Docket Web site: Go to
http://dms.dot.gov and follow the
instructions for sending your comments
electronically.

e Government-wide rulemaking Web
site: Go to http://www.regulations.gov
and follow the instructions for sending
your comments electronically.

e Mail: Docket Management Facility,
U.S. Department of Transportation, 400
Seventh Street, SW., Nassif Building,
room PL—401, Washington, DC 20590.

e By fax: (202) 493-2251.

e Hand Delivery: Room PL—401 on
the plaza level of the Nassif Building,

400 Seventh Street, SW., Washington,
DC, between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.
For service information identified in
this proposed AD, contact Boeing
Commercial Airplane Group, P.O. Box
3707, Seattle, Washington 98124-2207.
You can examine the contents of this
AD docket on the Internet at http://
dms.dot.gov, or at the Docket
Management Facility, U.S. Department
of Transportation, 400 Seventh Street,
SW., room PL—401, on the plaza level of
the Nassif Building, Washington, DC.
FOR FURTHER INFORMATION CONTACT:
Howard Hall, Aerospace Engineer,
Airframe Branch, ANM—-120S, FAA,
Seattle Aircraft Certification Office,
1601 Lind Avenue, SW., Renton,
Washington 98055-4056; telephone
(425) 917-6430; fax (425) 917-6590.
SUPPLEMENTARY INFORMATION:

Docket Management System (DMS)

The FAA has implemented new
procedures for maintaining AD dockets
electronically. As of May 17, 2004, new
AD actions are posted on DMS and
assigned a docket number. We track
each action and assign a corresponding
directorate identifier. The DMS AD
docket number is in the form “Docket
No. FAA-2004-99999.” The Transport
Airplane Directorate identifier is in the
form “Directorate Identifier 2004—-NM—
999-AD.” Each DMS AD docket also
lists the directorate identifier (“‘Old
Docket Number”) as a cross-reference
for searching purposes.

Comments Invited

We invite you to submit any written
relevant data, views, or arguments
regarding this proposed AD. Send your
comments to an address listed under
ADDRESSES1. Include “Docket No. FAA—
2004-18997; Directorate Identifier
2004-NM-19-AD” in the subject line of
your comments. We specifically invite
comments on the overall regulatory,
economic, environmental, and energy
aspects of the proposed AD. We will
consider all comments submitted by the
closing date and may amend the
proposed AD in light of those
comments.

We will post all comments we
receive, without change, to http://
dms.dot.gov, including any personal
information you provide. We will also
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post a report summarizing each
substantive verbal contact with FAA
personnel concerning this proposed AD.
Using the search function of that
website, anyone can find and read the
comments in any of our dockets,
including the name of the individual
who sent the comment (or signed the
comment on behalf of an association,
business, labor union, etc.). You can
review DOT’s complete Privacy Act
Statement in the Federal Register
published on April 11, 2000 (65 FR
19477-78), or you can visit http://
dms.dot.gov.

We are reviewing the writing style we
currently use in regulatory documents.
We are interested in your comments on
whether the style of this document is
clear, and your suggestions to improve
the clarity of our communications that
affect you. You can get more
information about plain language at
http://www.faa.gov/language and http://
www.plainlanguage.gov.

Examining the Docket

You can examine the AD docket on
the Internet at http://dms.dot.gov, or in
person at the Docket Management
Facility office between 9 a.m. and 5
p-m., Monday through Friday, except
Federal holidays. The Docket
Management Facility office (telephone
(800) 647-5227) is located on the plaza
level of the Nassif Building at the DOT
street address stated in the ADDRESSES
section. Comments will be available in
the AD docket shortly after the DMS
receives them.

Discussion

We have received reports of fatigue
cracks in the web of the Body station
291.5 frame near the forward galley door
of a Model 737-200 series airplane. The
cracks initiate at the frame web cutout

for the stringer 16R doorstop intercostal
strap. Fatigue cracking of the aft frame
and frame support structure of the
forward galley door, if not detected and
corrected, could result in a severed
fuselage frame web, rapid
decompression of the airplane, and
possible loss of the forward galley door.

The subject area on certain Boeing
Model 737-100, —200C, —300, —400, and
—500 series airplanes is similar to that
on the affected Model 737-200 series
airplanes. Therefore, those airplanes
may be subject to the unsafe condition
revealed on the Model 737-200 series
airplanes.

Relevant Service Information

We have reviewed Boeing Alert
Service Bulletin 737-53A1241, dated
June 13, 2002. The alert service bulletin
describes procedures for performing
repetitive detailed and eddy current
inspections to detect cracking of the
frame web around the cutout for the
doorstop intercostal strap at the aft side
of the Body station 291.5 frame at
stringer 16R, and corrective action if
necessary. The alert service bulletin also
specifies to contact Boeing for repair
instructions if any crack is found.
Accomplishing the actions specified in
the service information is intended to
adequately address the unsafe
condition.

FAA’s Determination and Requirements
of the Proposed AD

We have evaluated all pertinent
information and identified an unsafe
condition that is likely to exist or
develop on other airplanes of this same
type design. Therefore, we are
proposing this AD, which would require
repetitive detailed and eddy current
inspections to detect cracking of the
frame web around the cutout for the

ESTIMATED COSTS

doorstop intercostal strap at the aft side
of the Body station 291.5 frame at
stringer 16R, and corrective action if
necessary. The proposed AD would
require you to use the service
information described previously to
perform these actions, except as
discussed under ‘“Differences Between
the Proposed AD and Service Bulletin.”

Differences Between the Proposed AD
and Service Bulletin

The alert service bulletin states that
the threshold for the inspections is
50,000 total flight cycles or 2,250 flight
cycles after the release date of the
service bulletin, whichever is later. This
proposed AD would require a threshold
of 40,000 total flight cycles or 2,250
flight cycles after the effective date of
the AD, whichever is later. The
threshold for the proposed AD is based
upon service history reported after the
release of the service bulletin. The
manufacturer intends to issue a revised
service bulletin that includes a
threshold of 40,000 total flight cycles.

Although the alert service bulletin
specifies that operators may contact the
manufacturer for disposition of certain
cracking conditions, this proposed AD
would require operators to repair those
conditions per a method approved by
the FAA, or per data meeting the type
certification basis of the airplane
approved by a Boeing Company
Designated Engineering Representative
who has been authorized by the FAA to
make such findings.

Costs of Compliance

This proposed AD would affect about
3,113 airplanes worldwide. The
following table provides the estimated
costs for U.S. operators to comply with
this proposed AD.

Number of
Action Work hours Average labor Parts Cost per airplane | U.S.-registered Fleet cost
rate per hour :
airplanes
Inspection, per inspection 2 $65 None .....ccocevenne $130, per inspec- 876 $113,880, per in-
cycle. tion cycle. spection cycle.
Regulatory Findings For the reasons discussed above, I under the criteria of the Regulatory

We have determined that this
proposed AD would not have federalism
implications under Executive Order
13132. This proposed AD would not
have a substantial direct effect on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government.

certify that the proposed regulation:

1. Is not a “‘significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant

economic impact, positive or negative,
on a substantial number of small entities

Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this proposed AD. See the ADDRESSES
section for a location to examine the
regulatory evaluation.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.
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The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):

Boeing: Docket No. FAA-2004-18997;
Directorate Identifier 2004-NM—-19-AD.

Comments Due Date

(a) The Federal Aviation Administration
(FAA) must receive comments on this AD
action by October 18, 2004.

Affected ADs

(b) None.
Applicability

(c) This AD applies to Boeing Model 737—
100, —200, —200C, =300, —400, and —500
series airplanes, as listed in Boeing Alert

Service Bulletin 737-53A1241, dated June
13, 2002; certificated in any category.

Unsafe Condition

(d) This AD was prompted by reports of
fatigue cracks in the web of the Body station
291.5 frame near the forward galley door. We
are issuing this AD to detect and correct
fatigue cracking of the aft frame and frame
support structure of the forward galley door,
which could result in a severed fuselage
frame web, rapid decompression of the
airplane, and possible loss of the forward
galley door.

Compliance

(e) You are responsible for having the
actions required by this AD performed within
the compliance times specified, unless the
actions have already been done.

Initial and Repetitive Inspections

(f) Prior to the accumulation of 40,000 total
flight cycles, or within 2,250 flight cycles
after the effective date of this AD, whichever
occurs later: Do a detailed inspection and an
eddy current inspection to detect cracking of
the frame web around the cutout for the
doorstop intercostal strap at the aft side of
the Body station 291.5 frame at stringer 16R,
in accordance with the Accomplishment
Instructions of Boeing Alert Service Bulletin
737-53A1241, dated June 13, 2002. If no
cracking is found, repeat the inspections
thereafter at intervals not to exceed 4,500
flight cycles.

Note 1: For the purposes of this AD, a
detailed inspection is: ““An intensive
examination of a specific item, installation,
or assembly to detect damage, failure, or
irregularity. Available lighting is normally
supplemented with a direct source of good

lighting at an intensity deemed appropriate.
Inspection aids such as mirror, magnifying
lenses, etc., may be necessary. Surface
cleaning and elaborate procedures may be
required.”

Corrective Action

(g) If any crack is found during any
inspection required by this AD: Before
further flight, repair per a method approved
by the Manager, Seattle Aircraft Certification
Office (ACO), FAA; or per data meeting the
type certification basis of the airplane
approved by a Boeing Company Designated
Engineering Representative who has been
authorized by the Manager, Seattle ACO, to
make such findings. For a repair method to
be approved, the approval must specifically
reference this AD.

Alternative Methods of Compliance
(AMOCs)

(h) The Manager, Seattle ACO, has the
authority to approve AMOGs for this AD, if
requested in accordance with the procedures
found in 14 CFR 39.19.

Issued in Renton, Washington, on August
20, 2004.
Kevin M. Mullin,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 04—20125 Filed 9-2—04; 8:45 am]|
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA-2004-18734; Airspace
Docket No. 03—AAL—03]

RIN 2120-AA66
Proposed Revision of Colored Federal
Airway; AK

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This action proposes to revise
Colored Federal Airway Green 16 (G—
16), in Alaska. This action would add to
the instrument flight rules (IFR) airway
and route structure in Alaska by
extending G-16 from Put River, AK, to
Barter Island, AK. The FAA is taking
this action to enhance safety and
management of aircraft operations in
Alaska.

DATES: Comments must be received on
or before October 18, 2004.
ADDRESSES: Send comments on this
proposal to the Docket Management
System, U.S. Department of
Transportation, Room Plaza 401, 400
Seventh Street, SW., Washington, DC
20590-0001. You must identify FAA

Docket No. FAA-2004-18734 and
Airspace Docket No. 03—AAL—-03, at the
beginning of your comments. You may
also submit comments on the Internet at
http://dms.dot.gov.

FOR FURTHER INFORMATION CONTACT: Ken
McElroy, Airspace and Rules, Office of
System Operations and Safety, Federal
Aviation Administration, 800
Independence Avenue, SW.,
Washington, DC 20591; telephone: (202)
267-8783.

SUPPLEMENTARY INFORMATION:
Comments Invited

Interested parties are invited to
participate in this proposed rulemaking
by submitting such written data, views,
or arguments as they may desire.
Comments that provide the factual basis
supporting the views and suggestions
presented are particularly helpful in
developing reasoned regulatory
decisions on the proposal. Comments
are specifically invited on the overall
regulatory, aeronautical, economic,
environmental, and energy-related
aspects of the proposal.

Communications should identify both
docket numbers (FAA Docket No. FAA—
2004-18734 and Airspace Docket No.
03—AAL-03) and be submitted in
triplicate to the Docket Management
System (see ADDRESSES section for
address and phone number). You may
also submit comments through the
Internet at http://dms.dot.gov.

Commenters wishing the FAA to
acknowledge receipt of their comments
on this notice must submit with those
comments a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket No. FAA-2004-18734 and
Airspace Docket No. 03—AAL-03.” The
postcard will be date/time stamped and
returned to the commenter.

All communications received on or
before the specified closing date for
comments will be considered before
taking action on the proposed rule. The
proposal contained in this action may
be changed in light of comments
received. All comments submitted will
be available for examination in the
public docket both before and after the
closing date for comments. A report
summarizing each substantive public
contact with FAA personnel concerned
with this rulemaking will be filed in the
docket.

Availability of NPRM’s

An electronic copy of this document
may be downloaded through the
Internet at http://dms.dot.gov. Recently
published rulemaking documents can
also be accessed through the FAA’s Web
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page at http://www.faa.gov, or the
Federal Register’s Web page at http://
www.gpoaccess.gov/fr/index.html.

You may review the public docket
containing the proposal, any comments
received, and any final disposition in
person in the Dockets Office between 9
am. and 5 p.m., Monday through
Friday, except Federal holidays. An
informal docket may also be examined
during normal business hours at the
office of the Regional Air Traffic
Division, Federal Aviation
Administration, 222 West 7th Avenue,
#14, Anchorage, AK 99533.

Persons interested in being placed on
a mailing list for future NPRM’s should
contact the FAA’s Office of Rulemaking,
(202) 267-9677, to request a copy of
Advisory Circular No. 11-2A, Notice of
Proposed Rulemaking Distribution
System, which describes the application
procedure.

History

Presently there is an uncharted non-
regulatory part 95 route that uses the
same routing as the proposed colored
Federal airway. The uncharted non-
regulatory route is used daily by
commercial and general aviation
aircraft. However, the air traffic control
(ATC) management of aircraft
operations is limited on this route. The
FAA is proposing to convert this
uncharted non-regulatory route to a
colored Federal airway. This action
would add to the IFR airway and route
structure in Alaska. The route
conversion would provide an airway
structure to support existing commercial
services in Alaska.

The Proposal

The FAA is proposing an amendment
to Title 14 Code of Federal Regulations
(CFR) part 71 (part 71) to extend G-16
from the Put River, NDB, to the Barter
Island, NDB in Alaska. This action
would add to the IFR airway and route
structure in Alaska. The FAA is taking
this action to enhance the safety and
management of aircraft operations in
Alaska.

Adoption of this Federal airway
would: (1) Provide pilots with minimum
en route altitudes and minimum
obstruction clearance altitudes
information; (2) establish controlled
airspace thus eliminating some of the
commercial IFR operations in
uncontrolled airspace; and (3) improve
the management of air traffic operations
and thereby enhance safety.

The FAA has determined that this
proposed regulation only involves an
established body of technical
regulations for which frequent and
routine amendments are necessary to

keep them operationally current.
Therefore, this proposed regulation: (1)
Is not a “significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified that this proposed rule,
when promulgated, will not have a
significant economic impact on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

The Proposed Amendment

In consideration of the foregoing, the
Federal Aviation Administration
proposes to amend 14 CFR part 71 as
follows:

PART 71—DESIGNATION OF CLASS A,
CLASS B, CLASS C, CLASS D, AND
CLASS E AIRSPACE AREAS; AIR
TRAFFIC SERVICE ROUTES; AND
REPORTING POINTS

1. The authority citation for part 71
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p.389.

§71.1 [Amended]

2. The incorporation by reference in
14 CFR 71.1 of the FAA Order 7400.9L,
Airspace Designations and Reporting
Points, dated September 2, 2003, and
effective September 16, 2003, is
amended as follows:

Paragraph 6009(a)—Green Federal

Airways
* * * * *
G-16 [Revised]

From Point Lay, AK, NDB;
Wainwright Village, AK, NDB;
Browerville, AK, NDB; Nuigsut Village,
AK, NDB; Put River, AK, NDB; to Barter
Island, AK, NDB.

* * * * *

Issued in Washington, DC, on August 27,
2004.

Reginald C. Matthews,

Manager, Airspace and Rules Division.
[FR Doc. 04—20175 Filed 9-2—-04; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA-2003-15529; Airspace
Docket No. 03—-ANM-03]

RIN 2120-AA66

Proposed Establishment of VOR
Federal Airway 584; MT

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Proposed rule; withdrawal.

SUMMARY: This action withdraws a
notice proposing to establish Federal
Airway 584 (V-584) between the
Helena, MT, Very High Frequency
Omnidirectional Radio Range and
Tactical Air Navigation Aid (VORTAC),
and the Missoula, MT, VORTAC (68 FR
51737, August 28, 2003). With the
decommissioning of the Drummond
Very High Frequency Omnidirectional
Range (VOR) in January 2004 there is no
longer a requirement for the proposed
V-584. Several airways in the state of
Montana will be revised in a subsequent
NPRM.

FOR FURTHER INFORMATION CONTACT: Ken
McElroy, Airspace and Rules, Office of
System Operations and Safety, Federal
Aviation Administration, 800
Independence Avenue, SW.,
Washington, DC 20591; telephone: (202)
267—-8783.

SUPPLEMENTARY INFORMATION: On August
28, 2003, a notice was published in the
Federal Register proposing to amend 14
Code of Federal Regulations (14 CFR)
part 71 (part 71) to establish V-584
between the Helena, MT, VORTAC, and
the Missoula, MT, VORTAC. With the
decommissioning of the Drummond
VOR in January 2004 there is no longer
a requirement for the proposed V-584.
Several airways in the state of Montana
will be revised in a subsequent NPRM.

List of Subjects in 14 CFR part 71

Airspace, Incorporation by reference,
Navigation (air).

The Withdrawal

In consideration of the foregoing, the
Notice of Proposed Rulemaking, FAA
Docket No. FAA-2003-15529/Airspace
Docket No. 03-ANM-03, as published in
the Federal Register on August 28, 2003
(68 FR 51737), is hereby withdrawn.

Authority: 49 U.S.C. 106(g), 40103, 40113,

40120; E.O. 10854; 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.
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Issued in Washington, DC, on August 27,
2004.

Reginald C. Matthews,

Manager, Airspace and Rules.

[FR Doc. 04—20171 Filed 9-2—-04; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Part 26
[REG-145988-03]
RIN 1545-BC60

Predeceased Parent Rule

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Notice of proposed rulemaking
and notice of public hearing.

SUMMARY: This document contains
proposed regulations relating to the
predeceased parent rule, which
provides an exception to the general
rules of section 2651 of the Internal
Revenue Code (Code) for determining
the generation assignment of a
transferee of property for generation-
skipping transfer (GST) tax purposes.
These proposed regulations also provide
rules regarding a transferee assigned to
more than one generation. The proposed
regulations reflect changes to the law
made by the Taxpayer Relief Act of 1997
and generally apply to individuals,
trusts, and estates. This document also
provides notice of a public hearing on
these proposed regulations.

DATES: Written or electronic comments
must be received by December 2, 2004.
Requests to speak and outlines of topics
to be discussed at the public hearing
scheduled for December 14, 2004, at 10
a.m., must be received by November 23,
2004.

ADDRESSES: Send submissions to
CC:PA:LPD:PR (REG-145988-03), room
5203, Internal Revenue Service, P.O.B.
7604, Ben Franklin Station, Washington,
DC 20044. Submissions may be hand-
delivered Monday through Friday
between the hours of 8 a.m. and 4 p.m.
to CC:PA:LPD:PR (REG-145988-03),
Courier’s Desk, Internal Revenue
Service, 1111 Constitution Avenue,
NW., Washington, DC, or sent
electronically, via the IRS Internet site
at: http://www.irs.gov/regs or via the
Federal eRulemaking portal at http://
www.regulations.gov (IRS and REG—
145988-03). The public hearing will be
held in the IRS Auditorium, Internal
Revenue Building, 1111 Constitution
Avenue, NW., Washington, DC.

FOR FURTHER INFORMATION CONTACT:
Concerning the proposed regulations,
Lian A. Mito at (202) 622—-7830;
concerning submissions of comments,
the hearing and/or to be placed on the
building access list to attend the
hearing, Guy R. Traynor, (202) 622—-7180
(not toll-free numbers).

SUPPLEMENTARY INFORMATION:
Background

This document contains proposed
regulations under sections 2651(e) and
(H)(1) of the Internal Revenue Code
(Code). Section 2651(e) was added to
the Code by section 511(a) of the
Taxpayer Relief Act of 1997 (Public Law
105-34; 111 Stat. 778; 1997—-4 C.B. 1,
vol. 1) (the 1997 Act) and expands the
predeceased parent exception from GST
tax previously contained in former
section 2612(c)(2).

Under chapter 13 of the Code, a GST
tax is imposed on all transfers, whether
made directly or indirectly, to skip
persons. Generally, a skip person is a
person who is two or more generations
below the generation of the transferor,
or a trust if all of the interests are held
by skip persons. The transferor is the
individual who transferred property in
a transaction subject to the gift or estate
tax. Transfers that are subject to the GST
tax are direct skips, taxable
terminations, and taxable distributions.
A direct skip is a transfer subject to gift
or estate tax of an interest in property
to a skip person. A taxable termination
is the termination by death, lapse of
time, release of power, or otherwise, of
an interest in property held in a trust
unless, immediately after the
termination, a non-skip person has an
interest in the property or at no time
after the termination may a distribution
be made from the trust to a skip person.
A taxable distribution is any
distribution (other than a direct skip or
taxable termination) from a trust to a
skip person.

For transfers before 1998, former
section 2612(c)(2) provided an
exception to the general rule that a
transfer, either outright or in trust, to a
grandchild of the transferor was a direct
skip. Under former section 2612(c)(2), if
a parent of the transferor’s grandchild
was a lineal descendant of the transferor
and that parent was deceased at the time
of the transfer, the grandchild was
treated as the child of the transferor for
purposes of determining whether a
transfer was a direct skip. This rule also
applied to a transfer made to a
grandchild of the transferor’s spouse or
former spouse if a parent of the
grandchild was a lineal descendant of
the transferor’s spouse or former spouse

and that parent was deceased at the time
of the transfer.

Former section 2612(c)(2) further
provided that, if a transferor’s
grandchild was treated as the
transferor’s child, the lineal descendants
of that grandchild also moved up one
generation level. Furthermore, if any
transfer of property to a trust would be
a direct skip but for the application of
the exception, any generation
assignment determined under this
exception also applied for purposes of
applying chapter 13 of the Code to
transfers from the portion of the trust
attributable to the property. Therefore, a
subsequent distribution of property
from a trust to a grandchild treated as
a child of the transferor was not treated
as a taxable distribution.

Section 511(a) of the 1997 Act
repealed former section 2612(c)(2) and
replaced it with new subsection (e) of
section 2651, which contains the rules
for assigning individuals to generations
for purposes of the GST tax. Section
2651(e) broadens the predeceased
parent rule by expanding its application
to: (1) Transfers that would be taxable
distributions or taxable terminations;
and (2) transfers to collateral heirs
(lineal descendants of the transferor’s
parents, or the parents of the transferor’s
spouse or former spouse), provided that
the transferor (or the transferor’s spouse
or former spouse) has no living lineal
descendants at the time of the transfer.
Section 2651(e) applies to terminations,
distributions, and transfers occurring
after December 31, 1997.

Section 2651(e) applies if an
individual is a descendant of a parent of
the transferor (or the transferor’s spouse
or former spouse) and if the individual’s
parent, who also is a lineal descendant
of the parent of the transferor (or the
transferor’s spouse or former spouse),
died prior to the time the transferor is
subject to estate or gift tax on the
transfer from which an interest of that
individual is established or derived. If
these criteria are satisfied, then the
individual is treated under section
2651(e) as if the individual is a member
of the generation that is one generation
below the lower of either the transferor’s
generation or the generation of the
individual’s youngest living lineal
ancestor who is also a descendant of the
parent of the transferor (or the
transferor’s spouse or former spouse).
Section 2651(e) does not apply,
however, to a transfer to an individual
who is not a lineal descendant of the
transferor (or the transferor’s spouse or
former spouse) if, at the time of the
transfer, the transferor (or the
transferor’s spouse or former spouse, if
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applicable) has any living lineal
descendant.

Explanation of Provisions

Predeceased Parent Rule

The proposed regulations provide
rules and examples regarding the
predeceased parent rule of section
2651(e). One issue addressed in these
proposed regulations is the time when
an interest is established or derived. The
proposed regulations provide that, for
purposes of section 2651(e), an
individual’s interest in property or a
trust is established or derived at the
time the transferor is subject to transfer
tax under chapter 11 or 12 of the Code.
If a transferor is subject to transfer tax
under chapter 11 or 12 of the Code on
the property transferred on more than
one occasion, then the individual’s
interest will be considered established
or derived on the earliest of those
occasions.

However, the proposed regulations
provide an exception to this general rule
for remainder interests in trusts for
which an election under section
2056(b)(7) (QTIP election) has been
made to treat all or part of the trust as
qualified terminable interest property
(QTIP). Specifically, to the extent of the
QTIP election, the remainder
beneficiary’s interest will be deemed to
have been established or derived on the
death of the transferor’s spouse (the
income beneficiary), rather than on the
transferor’s earlier death. Absent this
exception, a remainder beneficiary of a
QTIP trust would not benefit from the
predeceased parent rule if the remainder
beneficiary’s parent is alive when the
QTIP trust is established, but is
deceased when the income beneficiary’s
interest terminates. Without this
exception, the rule under section
2651(e) would be more restrictive than
the previous rule under former section
2612(c)(2) which, by referring to the
transfer from the transferor (i.e., the
surviving spouse, in the case of a QTIP
trust), would have made the
predeceased parent rule available to the
remainder beneficiary. The rule under
section 2651(e), however, does not
apply to any trust for which the election
under section 2652(a)(3) (reverse QTIP)
is made. If a reverse QTIP election is
made, the grantor remains the transferor
of the trust for purposes of chapter 13
of the Code. In most cases in which the
reverse QTIP election has been made for
a trust, the transferor’s GST exemption
has been allocated to the trust. Thus, the
trust will be exempt from GST tax.

Solely for purposes of section 2651(e),
these proposed regulations limit the
term ancestor to a lineal ancestor. No

inference should be drawn with respect
to the definition of ancestor for
purposes of any other section of the
Code.

Individuals Assigned to More Than One
Generation

Under section 2651(f)(1), an
individual who would be assigned to
more than one generation is assigned to
the youngest of those generations. This
rule prevents the avoidance of the GST
tax through adoption or marriage. Thus,
for example, a transferor cannot avoid
GST tax by adopting the transferor’s
adult grandchild. The Treasury
Department and IRS believe, however,
that it is reasonable to presume that tax
avoidance is not a primary motive when
a transferor adopts a descendant of a
parent of the transferor (or the
transferor’s spouse or former spouse)
who is a minor. Thus, under the
proposed regulations, if an adoptive
parent legally adopts an individual who
is: (1) A descendant of a parent of the
adoptive parent (or the adoptive
parent’s spouse or former spouse); and
(2) under the age of 18 at the time of the
adoption, then the adopted individual
will be treated as a member of the
generation that is one generation below
the adoptive parent for purposes of
determining whether a transfer from the
adoptive parent (or the spouse or former
spouse of the adoptive parent, or a
lineal descendant of a grandparent of
the adoptive parent) to the adopted
individual is subject to GST tax.

In addition, the proposed regulations
provide that if an individual’s
generation assignment is adjusted with
regard to a transfer under either section
2651(e) or as a result of an adoption
described above, a corresponding
adjustment with respect to that transfer
is made to the generation assignment of
that individual’s spouse or former
spouse, that individual’s descendants,
and the spouse or former spouse of each
of that individual’s descendants.

Special Analyses

It has been determined that these
proposed regulations are not a
significant regulatory action as defined
in Executive Order 12866. Therefore, a
regulatory assessment is not required. It
also has been determined that section
553(b) of the Administrative Procedure
Act (5 U.S.C. chapter 5) does not apply
to these regulations and because these
regulations do not impose a collection
of information on small entities, the
Regulatory Flexibility Act (5 U.S.C.
chapter 6) does not apply. Therefore, a
Regulatory Flexibility Analysis is not
required. Pursuant to section 7805(f) of
the Code, these regulations will be

submitted to the Chief Counsel for
Advocacy of the Small Business
Administration for comment on their
impact.

Comments and Public Hearing

Before these proposed regulations are
adopted as final regulations,
consideration will be given to any
written (a signed original and eight (8)
copies) or electronic comments that are
submitted timely to the IRS. The IRS
and Treasury Department also request
comments on the clarity of the proposed
rules and how they can be made easier
to understand. All comments will be
available for public inspection and
copying.

A public hearing has been scheduled
for December 14, 2004, beginning at 10
a.m., in the Auditorium of the Internal
Revenue Building, 1111 Constitution
Avenue, NW., Washington, DC. Due to
building security procedures, visitors
must enter at the Constitution Avenue
entrance. In addition, all visitors must
present photo identification to enter the
building. Because of access restrictions,
visitors will not be admitted beyond the
immediate entrance area more than 30
minutes before the hearing starts. For
information about having your name
placed on the building access list to
attend the hearing, see the FOR FURTHER
INFORMATION CONTACT section of this
preamble.

The rules of 26 CFR 601.601(a)(3)
apply to the hearing. Persons who wish
to present oral comments at the hearing
must submit electronic or written
comments and an outline of the topics
to be discussed and the time to be
devoted to each topic (signed original
and eight (8) copies) by December 2,
2004. A period of 10 minutes will be
allotted to each person for making
comments. An agenda showing the
scheduling of the speakers will be
prepared after the deadline for receiving
outlines has passed. Copies of the
agenda will be available free of charge
at the hearing.

Drafting Information

The principal author of these
proposed regulations is Lian A. Mito of
the Office of Associate Chief Counsel
(Passthroughs and Special Industries).
However, other personnel from the IRS
and Treasury Department participated
in their development.

List of Subjects in 26 CFR Part 26

Estate taxes, Reporting and
recordkeeping requirements.
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Proposed Amendments to the
Regulations

Accordingly, 26 CFR part 26 is
proposed to be amended as follows:

PART 26—GENERATION-SKIPPING
TRANSFER TAX REGULATIONS
UNDER THE TAX REFORM ACT OF
1986

Paragraph 1. The authority citation
for part 26 continues to read, in part, as
follows:

Authority: 26 U.S.C. 7805 * * *

Par. 2. In § 26.2600-1, the table is
amended by:

1. Removing the entries for § 26.2612—
1, paragraphs (a)(1) and (a)(2).

2. Adding entries for §§ 26.2651-1,
26.2651-2, and 26.2651-3.

The additions read as follows:

§26.2600-1 Table of contents

* * * * *
§26.2612-1 Definitions.
§26.2651-1 Generation assignment.

(a) Special rule for persons with a deceased
parent.

(1) In general.

(2) Special rules.

(3) Established or derived.

(4) Special rule in the case of additional
contributions to a trust.

(b) Limited application to collateral heirs.

(c) Examples.

§26.2651-2 Individual assigned to more
than one generation

(a) In general.

(b) Exception.

(c) Special rules.

(1) Corresponding generation adjustment.

(2) Continued application of generation
assignment.

§26.2651-3 Effective dates

(a) In general.
(b) Transition rule.

Par. 3. Section 26.2612—1 is amended

by:
yl. Removing the paragraph
designation and heading for (a)(1).

2. Removing paragraph (a)(2).

3. Removing the second sentence of
paragraph (f).

4. Removing Examples 6 and 7 in
paragraph (f).

5. Redesignating Examples 8 through
15 as Examples 6 through 13 in
paragraph (f).

6. Revising the first sentence of
newly designated Example 7 in
paragraph (f).

7. Revising the first sentence of newly
designated Example 11 in paragraph (f).

The revisions read as follows:

§26.2612—1 Definitions.
(a) * % %
* * * * *

(f]***

Example 7. Taxable termination resulting
from distribution. The facts are the same as
in Example 6, except twenty years after C’s
death the trustee exercises its discretionary
power and distributes the entire principal to
GGC. * * *

* * * * *

Example 11. Exercise of withdrawal right
as taxable distribution. The facts are the
same as in Example 10, except GC holds a
continuing right to withdraw trust principal
and after one year GC withdraws $10,000.

* k%
* * * * *

Par. 4. Sections 26.2651-1, 26.2651—
2 and 26.2651-3 are added to read as
follows:

§26.2651-1 Generation assignment.

(a) Special rule for persons with a
deceased parent—(1) In general. This
paragraph (a) applies for purposes of
determining whether a transfer to or for
the benefit of an individual who is a
descendant of a parent of the transferor
(or the transferor’s spouse or former
spouse) is a generation-skipping
transfer. If that individual’s parent, who
is a lineal descendant of the parent of
the transferor (or the transferor’s spouse
or former spouse), is deceased at the
time the transfer (from which an interest
of such individual is established or
derived) is subject to the tax imposed by
chapter 11 or 12 of the Internal Revenue
Code on the transferor, the individual is
treated as if that individual were a
member of the generation that is one
generation below the lower of—

(i) The transferor’s generation; or

(ii) The generation assignment of the
individual’s youngest living lineal
ancestor who is also a descendant of the
parent of the transferor (or the
transferor’s spouse or former spouse).

(2) Special rules—(i) Corresponding
generation adjustment. If an
individual’s generation assignment is
adjusted with respect to a transfer in
accordance with paragraph (a)(1) of this
section, a corresponding adjustment
with respect to that transfer is made to
the generation assignment of each—

(A) Spouse or former spouse of that
individual;

(B) Descendant of that individual; and

(C) Spouse or former spouse of each
descendant of that individual.

(ii) Continued application of
generation assignment. If a transfer to a
trust would be a generation-skipping
transfer but for paragraph (a)(1) of this
section, any generation assignment
determined under this paragraph (a)
continues to apply in determining
whether any subsequent distribution
from (or termination of an interest in)
the portion of the trust attributable to

that transfer is a generation-skipping
transfer.

(iii) Ninety-day rule. For purposes of
paragraph (a)(1) of this section, any
individual who dies no later than 90
days after a transfer is treated as having
predeceased the transferor.

(iv) Local law. Except as provided in
paragraph (a)(2)(iii) of this section, a
living descendant is not treated as
having predeceased the transferor solely
by reason of a provision of applicable
local law; e.g., an individual who
disclaims is not treated as a predeceased
parent solely because state law treats a
disclaimant as having predeceased the
transferor for purposes of determining
the disposition of the disclaimed
property.

(3) Established or derived. For
purposes of section 2651(e) and
paragraph (a)(1) of this section, an
individual’s interest is established or
derived at the time the transferor who
transferred the property that makes up
the interest is subject to transfer tax
imposed by either chapter 11 or 12 of
the Internal Revenue Code on the
property transferred. If the transferor
will be subject to transfer tax imposed
by either chapter 11 or 12 of the Internal
Revenue Code on the property
transferred on more than one occasion,
then the relevant time for determining
whether paragraph (a)(1) of this section
applies is the earliest time at which the
transferor is subject to the tax imposed
by either chapter 11 or 12 of the Internal
Revenue Code. However, for purposes of
section 2651(e) and paragraph (a)(1) of
this section, the interest of a remainder
beneficiary in a trust for which an
election under section 2056(b)(7) (QTIP
election) has been made will be deemed
to have been established or derived, to
the extent of the QTIP election, on the
death of the transferor’s spouse (the
income beneficiary). The preceding
sentence does not apply to a trust for
which the election under section
2652(a)(3) (reverse QTIP election) is
made.

(4) Special rule in the case of
additional contributions to a trust. If a
transferor referred to in paragraph (a)(1)
of this section contributes additional
property to a trust that existed before
the application of paragraph (a)(1), then
the additional property is treated as
being held in a separate trust for
purposes of chapter 13 of the Internal
Revenue Code. The provisions of
§ 26.2654—1(a)(2) apply as if the
portions of the single trust had had
separate transferors. Other subsequent
contributions are treated as
contributions to the appropriate portion
of the single trust.
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(b) Limited application to collateral
heirs. Paragraph (a) of this section does
not apply in the case of a transfer to any
individual who is not a lineal
descendant of the transferor (or of the
transferor’s spouse or former spouse) if
the transferor (or the transferor’s spouse
or former spouse) has any living lineal
descendant at the time of the transfer.

(c) Examples. The following examples
illustrate the provisions of this section:

Example 1. T establishes an irrevocable
trust, Trust, providing that trust income is to
be paid to T’s grandchild, GC, for 5 years. At
the end of the 5-year period or on GC’s prior
death, Trust is to terminate and the principal
is to be distributed to GC if GC is living or
to GC’s children if GC has died. The transfer
that occurred on the creation of the trust is
subject to the tax imposed by chapter 12 of
the Internal Revenue Code and, at the time
of the transfer, T’s child, C, who is a parent
of GC, is deceased. GC is treated as a member
of the generation that is one generation below
T’s generation. As a result, GC is not a skip
person and Trust is not a skip person.
Therefore, the transfer to Trust is not a direct
skip. Similarly, distributions to GC during
the term of Trust and at the termination of
Trust will not be GSTs.

Example 2. On January 1, 2004, T transfers
$100,000 to an inter vivos trust that provides
T with an annuity payable for four years or
until T’s prior death. The annuity satisfies
the definition of a qualified interest under
section 2702(b). When the trust terminates,
the corpus is to be paid to T’s grandchild,
GC. The transfer is subject to the tax imposed
by chapter 12 of the Internal Revenue Code
and, at the time of the transfer, T’s child, C,
who is a parent of GC, is living. C dies in
2006. In this case, C was alive at the time the
transfer by T is subject to the tax imposed by
chapter 12 of the Internal Revenue Code.
Therefore, section 2651(e) and paragraph
(a)(1) of this section do not apply. When the
trust subsequently terminates, the
distribution to GC is a taxable termination.

Example 3. T dies testate in 2002, survived
by T’s spouse, S, their children, C1 and C2,
and C1’s child, GC. Under the terms of T’s
will, a trust is established for the benefit of
S and their descendants. Under the terms of
the trust, all income is payable to S during
S’s lifetime and the trustee may distribute
trust corpus for S’s health, support and
maintenance. At S’s death, the corpus is to
be distributed, outright, to C1 and C2. If
either C1 or C2 has predeceased S, the
deceased child’s share of the corpus is to be
distributed to that child’s descendants, per
stirpes. The executor of T’s estate makes the
election under section 2056(b)(7) to treat the
trust property as qualified terminable interest
property (QTIP) but does not make the
election under section 2652(a)(3) (reverse
QTIP election). In 2003, C1 dies survived by
S and GC. In 2004, S dies, and the trust
terminates. The full fair market value of the
trust is includible in S’s gross estate under
section 2044 and S becomes the transferor of
the trust under section 2652(a)(1)(A). Under
the rule in paragraph (a)(3) of this section,
GC’s interest is considered established or
derived at S’s death, and because C1 is

deceased at that time, GC is treated as a
member of the generation that is one
generation below the generation of the
transferor, S. As a result, GC is not a skip
person and the transfer to GC is not a direct
skip.

Example 4. The facts are the same as in
Example 3. However, the executor of T’s
estate makes the election under section
2652(a)(3) (reverse QTIP election) for the
entire trust. Therefore, T remains the
transferor because, for purposes of chapter 13
of the Internal Revenue Code, the election to
be treated as qualified terminable interest
property is treated as if it had not been made.
In this case, the rule in paragraph (a)(3) of
this section does not apply, so GC’s interest
is established or derived on T’s death in
2002. Because C1 was living at the time of
T’s death, the predeceased parent rule under
section 2651(e) does not apply, even though
C1 was deceased at the time the transfer from
S to GC is subject to the tax under chapter
11 of the Internal Revenue Code. When the
trust terminates, the distribution to GC is a
taxable termination that is subject to the GST
tax to the extent the trust has an inclusion
ratio greater than zero. See section 2642(a).

Example 5. T establishes an irrevocable
trust providing that trust income is to be paid
to T’s grandniece, GN, for 5 years or until
GN’s prior death. At the end of the 5-year
period or on GN’s prior death, the trust is to
terminate and the principal is to be
distributed to GN if living, or if GN has died,
to GN’s descendants, per stirpes. Sis a
sibling of T and the parent of N. N is the
parent of GN. At the time of the transfer, T
has no living lineal descendant, S is living,
N is deceased, and the transfer is subject to
the gift tax imposed by chapter 12 of the
Internal Revenue Code. GN is treated as a
member of the generation that is one
generation below T’s generation because S,
GN’s youngest living lineal ancestor who is
also a descendant of T’s parent, is in T’s
generation. As a result, GN is not a skip
person and the transfer to the trust is not a
direct skip. In addition, distributions to GN
during the term of the trust and at the
termination of the trust will not be GSTs.

Example 6. On January 1, 2004, T transfers
$50,000 to the great grandchild, GGC, of B,

a brother of T. At the time of the transfer, B’s
grandchild, GG, who is a parent of GGC and
a child of B’s living child, C, is deceased.
GGC will be treated as a member of the
generation that is one generation below the
lower of T’s generation or the generation
assignment of GGC’s youngest living lineal
ancestor who is also a descendant of the
parent of the transferor. In this case, C is
GGC’s youngest living lineal ancestor who is
also a descendant of the parent of T. Because
C’s generation assignment is lower than T’s
generation, GGC will be treated as a member
of the generation that is one generation below
C’s generation assignment (i.e., GGC will be
treated as a member of GC’s generation). As
a result, GGC remains a skip person and the
transfer to GGC is a direct skip.

§26.2651-2 Individual assigned to more
than 1 generation.

(a) In general. Except as provided in
paragraphs (b) or (c) of this section, an

individual who would be assigned to
more than 1 generation is assigned to
the youngest of the generations to which
that individual would be assigned.

(b) Exception. An adopted individual
will be treated as a member of the
generation that is one generation below
the adoptive parent for purposes of
determining whether a transfer to the
adopted individual from the adoptive
parent (or the spouse or former spouse
of the adoptive parent, or a lineal
descendant of a grandparent of the
adoptive parent) is subject to chapter 13
of the Internal Revenue Code. For
purposes of this paragraph (b), an
adopted individual is an individual who
is—

(1) A descendant of a parent of the
adoptive parent (or the spouse or former
spouse of the adoptive parent); and

(2) Under the age of 18 at the time of
the adoption.

(c) Special rules—(1) Corresponding
generation adjustment. If an
individual’s generation assignment is
adjusted with respect to a transfer in
accordance with paragraph (b) of this
section, a corresponding adjustment
with respect to that transfer is made to
the generation assignment of each—

(i) Spouse or former spouse of that
individual;

(ii) Descendant of that individual; and

(iii) Spouse or former spouse of each
descendant of that individual.

(2) Continued application of
generation assignment. If a transfer to a
trust would be a generation-skipping
transfer but for paragraph (b) of this
section, any generation assignment
determined under paragraph (b) of this
section continues to apply in
determining whether any subsequent
distribution from (or termination of an
interest in) the portion of the trust
attributable to that transfer is a
generation-skipping transfer.

§26.2651-3 Effective dates.

(a) In general. The rules of
§§26.2651-1 and 26.2651-2 are
applicable for terminations,
distributions, and transfers occurring on
or after the date these regulations are
issued as final regulations in the
Federal Register.

(b) Transition rule. (1) The rule
contained in the last two sentences of
§26.2651-1(a)(3) is applicable for
terminations, distributions, and
transfers occurring on or after the date
these regulations are issued as final
regulations in the Federal Register.

(2) Except as provided in paragraph
(b)(1) of this section, in the case of
transfers occurring after December 31,
1997, and before the date that this
document is published in the Federal
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Register as a final regulation, taxpayers
may rely on any reasonable
interpretation of section 2651(e). For
this purpose, these proposed regulations
are treated as a reasonable interpretation
of the statute.

Deborah M. Nolan,

Acting Deputy Commissioner for Services and
Enforcement.

[FR Doc. 04—20165 Filed 9—2—-04; 8:45 am]
BILLING CODE 4830-01-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 166
[OPP-2004-0038; FRL~7371-3]
RIN 2070-AD36

Pesticides; Emergency Exemption
Process Revisions

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: EPA is proposing several
revisions to its regulations governing
emergency exemptions that allow
unregistered uses of pesticides to
address emergency pest conditions for a
limited time. The first significant
change would allow applicants for
certain repeat exemptions a simple way
to re-certify that the emergency
conditions that initially qualified for an
exemption continue to exist in the
second and third years. The second
significant proposal would re-define
significant economic loss and adjust the
data requirements for documenting the
loss. These proposed revisions would
streamline and improve the application
and review process by reducing the
burden to both applicants and the EPA,
allowing for quicker decisions by the
Agency, and providing for more
consistently equitable determinations of
“significant economic loss” as the basis
for an emergency. These two proposals
are currently being employed in limited
pilot programs. In addition, EPA is
proposing several minor revisions to the
regulations to clarify that quarantine
exemptions may be used for control of
invasive species, and to update or revise
certain administrative aspects of the
regulations. All of these proposed
revisions can be accomplished without
compromising protections for human
health and the environment.

DATES: Comments must be received on
or before November 2, 2004.
ADDRESSES: Submit your comments,
identified by docket ID number OPP—
2004-0038, by one of the following
methods:

Federal eRulemaking Portal: http://
www.regulations.gov/. Follow the on-
line instructions for submitting
comments.

Agency Web Site: http://www.epa.gov/
edocket/. EDOCKET, EPA’s electronic
public docket and comment system, is
EPA’s preferred method for receiving
comments. Follow the on-line
instructions for submitting comments.

E-mail: opp-docket@epa.gov.

Mail: Public Information and Records
Integrity Branch (PIRIB) (7502C), Office
of Pesticide Programs (OPP),
Environmental Protection Agency, 1200
Pennsylvania Ave., NW., Washington,
DC 20460-0001.

Hand Delivery: Public Information
and Records Integrity Branch (PIRIB),
Office of Pesticide Programs (OPP),
Environmental Protection Agency, Rm.
119, Crystal Mall #2, 1801 S. Bell St.,
Arlington, VA. Such deliveries are only
accepted during the Docket’s normal
hours of operation, and special
arrangements should be made for
deliveries of boxed information.

Instructions: Direct your comments to
docket ID number OPP-2004-0038.
EPA’s policy is that all comments
received will be included in the public
docket without change and may be
made available online at http://
www.epa.gov/edocket, including any
personal information provided, unless
the comment includes information
claimed to be Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
Do not submit information that you
consider to be CBI or otherwise
protected through EDOCKET,
regulations.gov, or e-mail. The EPA
EDOCKET and the federal
regulations.gov websites are
“anonymous access’’ systems, which
means EPA will not know your identity
or contact information unless you
provide it in the body of your comment.
If you send an e-mail comment directly
to EPA without going through
EDOCKET or regulations.gov, your e-
mail address will be automatically
captured and included as part of the
comment that is placed in the public
docket and made available on the
Internet. If you submit an electronic
comment, EPA recommends that you
include your name and other contact
information in the body of your
comment and with any disk or CD-ROM
you submit. If EPA cannot read your
comment due to technical difficulties
and cannot contact you for clarification,
EPA may not be able to consider your
comment. Electronic files should avoid
the use of special characters, any form
of encryption, and be free of any defects
or viruses. For additional information

about EPA’s public docket visit
EDOCKET on-line or see the Federal
Register of May 31, 2002 (67 FR 38102)
(FRL-7181-7). For additional
instructions on submitting comments,
go to Unit I.C. of the SUPPLEMENTARY
INFORMATION section of this document.
Docket: All documents in the docket
are listed in the EDOCKET index at
http://www.epa.gov/edocket/. Although
listed in the index, some information is
not publicly available, i.e., GBI or other
information whose disclosure is
restricted by statute. Certain other
material, such as copyrighted material,
is not placed on the Internet and will be
publicly available only in hard copy
form. Publicly available docket
materials are available either
electronically in EDOCKET or in hard
copy at the Public Information and
Records Integrity Branch (PIRIB), Rm.
119, Crystal Mall #2, 1801 S. Bell St.,
Arlington, VA. This Docket Facility is
open from 8:30 a.m. to 4 p.m., Monday
through Friday, excluding legal
holidays. The Docket telephone number
is (703) 305-5805.
FOR FURTHER INFORMATION CONTACT:
Joseph Hogue, Field and External
Affairs Division (7506C), Office of
Pesticide Programs, Environmental
Protection Agency, 1200 Pennsylvania
Ave., NW., Washington, DC 20460—
0001; telephone number: 703—-308-9072;
fax number: 703—-305-5884; e-mail
address: hogue.joe@epa.gov.
SUPPLEMENTARY INFORMATION:

I. General Information

A. Does this Action Apply to Me?

You may be potentially affected by
this action if you are a Federal, State, or
Territorial government agency that
petitions EPA for an emergency use
authorization under section 18 of the
Federal Insecticide, Fungicide, and
Rodenticide Act (FIFRA). Regulated
categories and entities may include, but
are not limited to:

e Federal Government (NAICS Code
9241), i.e., Federal agencies that petition
EPA for section 18 use authorization.

e State or Territorial governments
(NAICS Code 9241), i.e., States, as
defined in FIFRA section 2(aa), that
petition EPA for section 18 use
authorization.

This listing is not intended to be
exhaustive, but rather provides a guide
for readers regarding entities likely to be
affected by this action. Other types of
entities not listed in this unit could also
be affected. The North American
Industrial Classification System
(NAICS) codes have been provided to
assist you and others in determining
whether this action might apply to
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certain entities. To determine whether
you or your business may be affected by
this action, you should carefully
examine the summary of the
applicability provisions as found in
Unit III.B. of this proposed rule. If you
have any questions regarding the
applicability of this action to a
particular entity, consult the person
listed under FOR FURTHER INFORMATION
CONTACT.

B. How Can I Access Electronic Copies
of this Document and Other Related
Information?

In addition to using EDOCKET (http:/
/www.epa.gov/edocket/), you may
access this Federal Register document
electronically through the EPA Internet
under the “Federal Register” listings at
http://www.epa.gov/fedrgstr/. A
frequently updated electronic version of
40 CFR part 166 is available at E-CFR
Beta Site Two at http://
www.gpoaccess.gov/ecfr/.

C. What Should I Consider as I Prepare
My Comments for EPA?

1. Submitting CBI. Do not submit this
information to EPA through EDOCKET,
regulations.gov or e-mail. Clearly mark
the part or all of the information that
you claim to be CBI. For CBI
information in a disk or CD ROM that
you mail to EPA, mark the outside of the
disk or CD ROM as CBI and then
identify electronically within the disk or
CD ROM the specific information that is
claimed as CBI. In addition to one
complete version of the comment that
includes information claimed as CBI, a
copy of the comment that does not
contain the information claimed as CBI
must be submitted for inclusion in the
public docket. Information so marked
will not be disclosed except in
accordance with procedures set forth in
40 CFR part 2.

2. Tips for preparing your comments.
When submitting comments, remember
to:

i. Identify the rulemaking by docket
ID number and other identifying
information (subject heading, Federal
Register date, and page number).

ii. Follow directions. The Agency may
ask you to respond to specific questions
or organize comments by referencing a
Code of Federal Regulations (CFR) part
or section number.

iii. Explain why you agree or disagree;
suggest alternatives and substitute
language for your requested changes.

iv. Describe any assumptions and
provide any technical information and/
or data that you used.

v. If you estimate potential costs or
burdens, explain how you arrived at

your estimate in sufficient detail to
allow for it to be reproduced.

vi. Provide specitfic examples to
illustrate your concerns, and suggest
alternatives.

vii. Explain your views as clearly as
possible, avoiding the use of profanity
or personal threats.

viii. Make sure to submit your
comments by the comment period
deadline identified.

I1. Purpose

The primary purpose of this notice of
proposed rulemaking is to simplify the
process of applying for emergency
exemptions, and allow for quicker
responses to emergency pest conditions,
without affecting current protections for
human health and the environment.
This document proposes several
revisions to the regulations at 40 CFR
part 166, in an effort to make a variety
of improvements to the pesticide
emergency exemption program and
process. The two most significant of the
revised practices being proposed are
streamlining provisions intended to
reduce the burden to both applicants
and the Agency, and expedite decisions
on exemption requests. The first of these
revisions would expressly authorize
applicants for certain repeat exemptions
to re-certify that an emergency
condition continues in the second and
third years, and to incorporate by
reference all information submitted in a
previous application rather than
annually submit complete applications.
The second revision would pertain to
the determination of “significant
economic loss,” shifting the emphasis
from the historical profit variability to
the potential loss relative to yields and/
or revenues without the emergency, and
establishing a tiered analysis that will in
many cases substantially reduce
applicants’ data burden related to
substantiating the significance of losses.
Each of these revisions would
streamline the application and review
process for emergency exemptions. In
addition, the proposed economic
assessment approach would directly
result in more consistently equitable
determinations of whether a significant
economic loss is expected than does the
current approach. These two
streamlining proposals are currently
being employed in limited pilot
projects.

EPA also intends to achieve several
other objectives in this proposed rule.
First, revisions are proposed to correct
or update several minor administrative
aspects of the emergency exemption
regulations, which have not been
revised since 1986. The reason for each
of these minor administrative revisions

falls into one of the following categories:
Correction of typographical or
administrative errors; conformance with
requirements of the Food Quality
Protection Act of 1996 (FQPA); and
codification of improved practices that
have been voluntarily but widely
followed by applicants. Second, the
Agency is proposing to add specific
language to the regulations to clarify
that treatment of “invasive species” is a
valid basis for issuing a quarantine
exemption. Third, this proposed rule
includes a discussion of how the
Agency protects endangered and
threatened species, and ensures
compliance with the Endangered
Species Act, through its implementation
of the emergency exemption program.
No regulatory proposals are included
relative to endangered species measures.
Finally, this proposed rule informs the
public that EPA has revised its tentative
plan to include in this proposed rule a
proposal to allow exemptions for the
purpose of pest resistance management.
An explanation of why resistance
management exemptions are not being
proposed at this time, and a discussion
of what alternative plans the Agency has
for addressing resistance management,
are included.

The Agency encourages interested
parties to submit comments on any of
the proposed regulatory revisions by
following the instructions under
ADDRESSES. Commenters should explain
any modifications they suggest for the
proposed revisions, along with their
rationale. EPA would like applicants for
emergency exemptions to submit
comments concerning their experience
with the pilot for the two streamlining
provisions being proposed. Applicants
who have participated in the pilot are
asked to submit comments explaining
the pros and cons of the revised
practices. Applicants who were eligible
for, but elected not to participate in, the
pilot are asked to submit comments
explaining why they did not participate.
Units V. and VL. outline the specific
revisions being proposed, but also
include discussion asking potential
commenters to consider alternative
approaches for particular aspects of the
proposal. In addition to inviting public
comments on this proposed rule, EPA
plans to consult the Pesticide Program
Dialogue Committee (PPDC) on these
proposed revisions, as it has prior to
initiating the pilot for the streamlining
proposals. Input from the public
comments received in response to this
proposed rule, and experience from the
pilot will be carefully considered, when
deciding whether to modify these
proposed revisions for the final rule.
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III. Statutory and Regulatory
Framework

A. Statutory Authority

EPA regulates the use of pesticides
under the authority of two federal
statutes: the Federal Insecticide,
Fungicide, and Rodenticide Act (FIFRA)
and the Federal Food, Drug, and
Cosmetic Act (FFDCA).

FIFRA provides the basis for
regulation, sale, distribution and use of
pesticides in the United States. FIFRA
generally prohibits the sale and
distribution of any pesticide product,
unless it has been registered by EPA in
accordance with section 3. (7 U.S.C.
136a.). Section 18 of FIFRA gives the
Administrator of EPA broad authority to
exempt any Federal or State agency
from any provision of FIFRA if the
Administrator determines that
emergency conditions exist which
require such an exemption. (7 U.S.C.
136p). Under section 2(aa) of FIFRA, the
term ““‘State” is defined to include a
“State, the District of Columbia, the
Commonwealth of Puerto Rico, the
Virgin Islands, Guam, the Trust
Territory of the Pacific Islands, and
America Samoa.” (7 U.S.C. 136(aa)).

Section 408 of FFDCA authorizes EPA
to set maximum residue levels, or
tolerances, for pesticides used in or on
foods or animal feed, or to exempt a
pesticide from the requirement of a
tolerance, if warranted. (21 U.S.C. 346a).

B. Existing Regulatory Provisions

Regulations governing FIFRA section
18 emergency exemptions are codified
in 40 CFR part 166. Generally, these
regulations set forth information
requirements, procedures, and
standards for EPA’s approval or denial
of a request from a Federal or State
agency for an exemption to allow a use
of a pesticide that is not registered when
such use is necessary to alleviate an
emergency condition.

Federal and State agencies may apply
for an emergency exemption due to a
public health emergency, a quarantine
emergency, or a ‘‘specific’” emergency.
Most emergency exemptions requested
or approved fall under the category of
“specific exemptions” and are requested
in order to avert an economic
emergency for an agricultural activity.
Typical justifications for specific
exemptions include, but are not limited
to, the expansion of the range of a pest;
the cancellation or removal from the
market of a previously registered and
effective pesticide product; and the
development of resistance in pests to a
registered product, or loss of efficacy of
available products for any reason.
Additionally, an emergency situation is

generally considered to exist when no
other viable (chemical or non-chemical)
means of control exist, and where the
emergency situation will cause
significant economic losses to affected
individuals if the exemption is not
approved.

A Federal or State agency must
submit an emergency exemption request
in writing that documents the
emergency situation, the pesticide
proposed for the use, the target pest, the
crop, the rate and number of
applications to be made, the
geographical region where the pesticide
would be applied, and a discussion of
risks that may be posed to human health
or to the environment as a result of the
pesticide use (40 CFR 166.20). EPA
reviews the request, verifying the
existence of the emergency, assessing
risks posed to human health through
food, drinking water, and residential
exposure, assessing risks posed to
farmworkers and other handlers of the
pesticide, assessing any adverse effects
on non-target organisms (including
Federally listed endangered species),
and assessing the potential for
contamination of ground water and
surface water. If an application for the
requested use has been made in
previous years, EPA also does an
assessment of the progress toward
registration for the use of the requested
chemical on the requested crop, and
considers this status in the final
determination to approve or deny the
exemption. If EPA concludes that the
situation is an emergency, and that the
use of the pesticide under the
exemption will be consistent with the
standards of section 18 and 40 CFR part
166, and, for food uses, section 408 of
FFDCA, then EPA may authorize
emergency use of the pesticide.

Use under specific and public health
exemptions can be authorized for
periods not to exceed 1 year, and uses
under quarantine exemptions can be
authorized for up to 3 years (40 CFR
166.28). Public health exemptions are
for the control of pests that will cause
a significant risk to human health, while
quarantine exemptions are intended to
control the introduction or spread of
pests that are new or not known to be
widely prevalent or distributed within
and throughout the United States and its
territories. Emergency exemptions
should not be viewed as an alternative
to registering the use(s) needed for
longer periods. If the situation
addressed with the section 18
exemption persists, or is expected to
persist, affected entities must take the
proper steps to amend the existing
registration or seek a new registration to
address that future need.

IV. Background

A. April 2003 Notice Initiating Pilot for
Two Revisions Now Being Proposed

EPA published a Notice in the
Federal Register on April 24, 2003 (68
FR 20145) (FRL-7293-6), announcing
the initiation of a limited pilot program
to test two potential improvements to
the emergency exemption process. The
two potential improvements currently
being piloted are: (1) Allowing
applicants for certain repeat exemptions
to re-certify that the emergency
condition still exists in the second and
third years, and to incorporate by
reference all information submitted in a
previous application rather than
annually submit complete new
applications and, (2) a new approach to
documenting a significant economic
loss that focuses on the significance of
the potential loss relative to yields and/
or revenues without the emergency
rather than comparison to historical
profit variation. The April 2003 Notice
also discussed whether exemptions for
the purpose of pest resistance
management might be allowed. Finally,
the Notice solicited public comment on
all three potential changes, and
announced EPA’s plan to issue a
proposed rule addressing them. The two
revised practices included in the pilot
are also included in this proposed rule,
without the restriction to reduced-risk
pesticides that limits the scope of the
pilot.

Anyone interested in the background
leading up to the pilot program, or other
related documents, may wish to review
the Federal Register Notice announcing
the pilot, and the related documents. A
public docket was established for that
Notice under docket ID number OPP—
2002-0231. Interested parties should
follow instructions under ADDRESSES for
accessing the docket, but use docket ID
number OPP-2002-0231 to access the
docket for the April 24, 2003 Notice.

B. Summary of Early Pilot Experience

The pilot program is limited to
requests for a specific set of “reduced-
risk” pesticides, which significantly
limits the number of potentially eligible
exemption requests. The summary of
participation in the pilot focuses on the
2003 growing season, since the 2004
season was still underway at this time.

The first part of the pilot allowed
applicants for eligible repeat
exemptions to re-certify the existence of
their emergency condition. The re-
certification pilot involves exemptions
that meet all of the following eligibility
criteria: (1) EPA approved the same
exemption the previous year, and it is
the second or third year of the request
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by that applicant, (2) the emergency
situation can reasonably be expected to
continue for longer than 1 year, (3) the
exemption is not for a new chemical, a
first food use, or for a chemical under
Special Review, and (4) the exemption
is for a chemical previously identified
by EPA as reduced-risk. For the 2003
growing season, 16 exemptions were
identified by EPA as eligible for re-
certification and the list was made
available to States and the public. Of the
16 exemptions eligible to repeat by re-
certification, 7 submitted applications
using re-certification. Of the nine
exemptions that were eligible but for
which no re-certification was submitted,
three were for pesticide uses that had
obtained federal registration under
FIFRA section 3 since the 2002
exemption; three were not requested at
all in 2003; and the remaining three
were requested using conventional
emergency exemption requests. In the
seven instances of a re-certification,
EPA staff was able to make expedited
decisions with an average of 9 days from
receipt of the request until the decision
was made.

The second part of the pilot, for the
loss-based approach for determining a
significant economic loss, is limited
only by the restriction to reduced-risk
pesticides. Unlike the re-certification
part of the pilot, there is no specific list
of eligible exemptions, only eligible
pesticide active ingredients to be
requested. Therefore, there is no fixed
number of eligible exemptions for the
loss-based economic approach. EPA did
not receive any submissions using the
loss-based approach for determining a
significant economic loss under the
terms of the pilot during the 2003
growing season, although we have
already received some in 2004. For the
past year, the Agency has routinely
prepared side-by-side assessments that
evaluate the data under the traditional
method, as well as the loss-based
approach outlined in the pilot, to gain
a better understanding and compare the
ways of measuring whether pest
situations represent emergencies. The
loss-based approach is considered to
measure more accurately the
significance of losses associated directly
with the pest problem, and is less
influenced by other factors such as
market fluctuations. In addition, cursory
assessments of available past
submissions have been done using the
loss-based approach.

Both of these proposed revisions offer
a cost saving and reduce the burden on
States as well as on EPA. The Agency
expects that the level of participation in
both areas of the pilot will increase as
the level of familiarity and

understanding among State agencies
increases. Efforts to facilitate the
understanding and use of the pilot
initiatives are currently underway.

V. Proposed Revisions to Emergency
Exemption Process

The two revisions discussed below
are currently being employed in limited
pilot programs that were initiated by a
Federal Register Notice in April 2003.
A guidance document was prepared for
use by applicants to participate in the
pilot programs. After reviewing this
Unit V., interested parties may find it
useful to review that guidance
document for the Agency’s detailed
plans for implementation of these
revisions. A final guidance document
will be made available when a final rule
is published. In the meantime, the
guidance document for the pilot would
be particularly helpful in understanding
what information would be required to
be submitted by applicants under the
proposed revisions. The pilot guidance
document for the 2004 growing season
is available in the public docket.
Interested parties should follow
instructions under ADDRESSES.

A. Re-certification of Emergency
Condition by Applicants

1. What is our current practice? EPA
authorizes emergency exemptions
(except quarantine exemptions) for no
longer than 1 year. However, depending
on the nature of the non-routine
condition that caused the emergency,
some exemptions may subsequently be
approved again, 1 year at a time.
Currently, EPA conducts a full review of
an application for the first year of an
exemption, to determine whether an
emergency condition exists, to ensure
the use will not result in unreasonable
adverse effects to human health or the
environment, and, if the use will result
in pesticide residues in food or feed, to
make a safety finding consistent with
section 408 of the Federal Food, Drug,
and Cosmetic Act (FFDCA).

If the emergency condition continues
in subsequent years, applicants may
submit a similar application, in which
case the Agency must again confirm the
emergency condition and acceptability
of the risk. For requests after the first
year, the applicant again submits
information to support the emergency
finding, with a full application,
including updated economic data. For
these repeat requests EPA reevaluates
the situation to determine, relative to
the first year, whether: (1) The
emergency condition has changed; (2)
any alternative products have been
newly registered for the use, or other
effective pest control techniques are

now available; (3) any changes have
occurred in the status of the chemical’s
risk assessment; (4) the requested
conditions of use have changed; and (5)
the pesticide for the requested use has
made sufficient progress towards
registration.

2. How would re-certification work
under the proposed approach? This
proposed revision would reduce the
burden on applicants who seek re-
approval of certain emergency
exemptions in subsequent years. EPA
proposes to add a new paragraph (b)(5)
to 40 CFR 166.20, which would allow
applicants for eligible repeat
exemptions to submit applications that
rely on the preceding year’s submission
to document the economic impact of the
pest emergency. This re-certification
approach would allow applicants to
incorporate by reference all information
submitted in a previous application,
instead of submitting a complete re-
application and supporting
documentation. The re-certification of
the emergency condition by the
applicant combined with the materials
already in EPA’s files would serve as the
basis for EPA’s determination as to
whether an emergency condition
continues to exist.

Upon approval of any emergency
exemption, EPA would make an up-
front, separate, additional determination
regarding eligibility for a streamlined re-
certification application the following
year, in the event that the applicant
reapplies the next year. Eligibility for a
re-certification application would not
determine whether an emergency
exemption application could be
approved. Rather eligibility would affect
the information that should be
submitted in the application. EPA
would consider several factors in
determining eligibility to use a
streamlined re-certification application:

1. Whether the emergency situation
could reasonably be expected to
continue for longer than 1 year. An
emergency situation could reasonably
be expected to continue where, for
example, a registered product relied
upon by growers becomes permanently
unavailable, a pest expands its range, or
a registered product ceases to be
effective against a pest. Situations that
would not be expected to continue
would include a temporary supply
problem of a registered product, an
isolated weather event, or a sporadic
pest outbreak.

2. Whether an emergency exemption
has been approved more than twice for
the same pesticide at the same site. EPA
recognizes that some emergency
situations can continue for more than 1
year, however, pesticide registration
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pursuant to FIFRA section 3 is the
appropriate long-term response, rather
than the section 18 emergency
exemption. According to the regulations
and EPA policy, a failure to request
registration of a use requested under
section 18 for more than 3 years may
indicate that adequate progress toward
registration is not being made.
Therefore, EPA carefully examines all
exemption submissions submitted for
more than 3 years.

3. Whether the pesticide product,
owing to its regulatory status, warrants
heightened review before any additional
use is approved. EPA will rely on the
same criteria used in the existing
regulations at 40 CFR 166.24(a), which
identifies a number of different
situations where, upon receipt of an
application for an emergency
exemption, the regulatory status of a
pesticide product calls for public notice
and comment:

(1) The application proposes use of a
new chemical.

(2) The application proposes the first
food use of an active ingredient.

(3) The application proposes any use
of a pesticide if the pesticide has been
subject to a suspension notice under
section 6(c) of the Act.

(4) The application proposes use of a
pesticide which:

(i) Was the subject of a notice under
section 6(b) of the Act and was
subsequently canceled.

(ii) Is intended for a use that poses a
risk similar to the risk posed by any use
of the pesticide which was the subject
of the notice under section 6(b).

(5) The application proposes use of a
pesticide which:

(i) Contains an active ingredient
which is or has been the subject of a
Special Review.

(ii) Is intended for a use that could
pose a risk similar to the risk posed by
any use of the pesticide which is or has
been the subject of the Special Review.

In instances where EPA determines
that the emergency situation could
reasonably be expected to continue,
where an emergency exemption has
been approved not more than twice for
the same pesticide at the same site, and
where the pesticide product’s regulatory
status does not warrant heightened
review, EPA would notify the successful
applicant that, should it re-apply the
following year, it is eligible to use a re-
certification application. EPA
anticipates that this notification would
be included in the notice of approval of
the current year’s application. However,
if an exemption is not classified as a
candidate for re-certification in the
approval notice, and an applicant
believes that subsequent information

would make it eligible, the applicant
may contact the Agency to request an
eligibility determination. In some
instances, EPA may determine that an
emergency condition exists, and that the
exemption is eligible for a re-
certification application the following
year, yet conclude that additional
information should be gathered in order
to support approval in future years. In
such instances, EPA may indicate in the
approval notice that the exemption is
eligible for re-certification upon
submission of the specified information.

Under the proposed rule, an eligible
re-certification applicant would be
exempted from the information
requirements of 40 CFR 166.20(a)(1)
through (a)(10), and of the existing 40
CFR 166.20(b), where the applicant
certifies that:

(i) The emergency condition
described in the preceding year’s
application continues to exist.

(ii) Except as expressly identified, all
information submitted in the preceding
year’s application is still accurate.

(iii) Except as expressly identified, the
proposed conditions of use are identical
to the conditions of use EPA approved
for the preceding year.

(iv) Any conditions or limitations on
the eligibility for re-certification
identified in the preceding year’s notice
of approval of the emergency exemption
have been satisfied.

Applicants meeting the above
requirements would not need to submit
new, updated documentation that the
emergency condition continues or the
additional data elements generally
required under 40 CFR 166.20, except
that the interim report specified in 40
CFR 166.20(a)(11) would still be
required where a re-certification is filed
before the final report on the previous
exemption is available.

Eligibility for re-certifying the
emergency condition would not
determine whether an emergency
exemption application could be
approved. For applications that are
eligible and include a proper re-
certification of the emergency condition,
EPA would again determine whether the
requested use poses a risk to human
health or the environment that exceeds
statutory and regulatory standards. If the
risks posed by the requested use are
determined to be unacceptable, the
exemption request would be denied
unless the risks could be mitigated.
Where an application re-certifies that
the emergency condition and requested
use are the same as in the initial year
of the exemption, EPA would only re-
evaluate the situation to determine,
relative to the first year, whether: (1)
Any alternative products have been

newly registered for the use; (2) any
changes have occurred in the status of
the chemical’s risk assessment; (3) the
requested conditions of use have
changed; and, (4) the pesticide for the
requested use has made sufficient
progress towards registration. If an
effective product has been registered for
the requested use since the previous
exemption was approved, then an
emergency condition may no longer
exist. If the Agency has received new
risk information since approving the
previous exemption, then the risk
would be re-evaluated. Likewise, if the
request includes any change in the
conditions of use that may increase
exposure (application rate, number of
applications, type of application, pre-
harvest interval, re-entry interval, total
number of acres, and all other directions
for use) then the risk would also be re-
evaluated. Because some applicants may
start their 3—year re-certification period
in later years than others, it is possible
that EPA may determine that sufficient
progress towards registration has not
been made for a pesticide requested by
an applicant eligible for re-certification.

For eligible requests where the
applicant has certified a continuing
emergency, if the three remaining
review factors (product registrations,
risk assessment status, and requested
conditions of use) have not changed, the
Agency’s review time is expected to be
significantly reduced. In such cases,
applicants are expected to benefit by
expedited decisions, in addition to the
reduced burden due to the certification
of the emergency. Applicants would be
permitted to modify the conditions of
the emergency use in an application in
which they re-certify the emergency.
However, EPA would need to determine
whether, and how, such changes impact
exposure and risk to human health or
the environment. Therefore, such
changes may undercut the Agency’s
ability to make an expedited decision. If
the conditions of use are the same as the
conditions of use in the exemption
approved by EPA in the previous year,
applicants may include a separate
certification that their requested
conditions of use have not changed, and
incorporate by reference all conditions
of use submitted in a previous
application or applications. This
certification that the conditions of use
are unchanged would aid in expediting
the Agency’s decision.

If the Agency determines that there
has been insufficient progress towards
registration of the requested chemical
on the requested crop, a request could
be denied, consistent with current
regulations and practice, regardless of
eligibility for submitting a re-
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certification application. Registrant
progress toward registration is
determined for a pesticide-crop
combination, whereas the year-count
(first, second, third) in the eligibility
cycle for re-certification would be
determined separately for each State/
Federal applicant, and could often differ
among section 18 applicants in a given
year. Lack of progress towards
registration would not cause denials
during the first 3 years of exemptions
for a chemical-crop combination.
However, since some applicants may
apply for the first time in a year
subsequent to the first request for a
chemical-crop combination by another
applicant, lack of progress towards
registration could potentially interrupt
the eligibility cycle for some applicants.
It is EPA’s view that section 18
applies to non-routine conditions, and
thus the Agency does not expect to re-
approve emergency exemptions
indefinitely. Under this proposal EPA
would not allow submission of re-
certification applications where
exemptions have been previously
granted for 3 or more years. As provided
in 40 CFR 166.25(b)(2)(ii), an applicant
for an emergency exemption for a use
that has been subject to an emergency
exemption in 3 previous years will be
required to demonstrate reasonable
progress towards registering the product
for the use, as part of a full application.
3. Why propose this change? Allowing
applicants for certain eligible exemption
requests to re-certify the existence of an
ongoing emergency condition and to
incorporate by reference all information
submitted in a previous application is
expected to reduce the burden to both
applicants and EPA as well as allow for
quicker decisions. When an applicant
certifies the continuation of the
emergency condition and incorporates
previously submitted materials by
reference, a complete new application
sufficient to characterize the situation in
accordance with 40 CFR 166.20 will not
be required. This will save applicants
time and effort in gathering data and
preparing their submissions. The
Agency will save time and resources by
not having to annually repeat each step
of its review of the documents
supporting the exemption requests. If no
pesticides that could avert the
emergency have been newly registered,
and nothing has changed to affect the
assessment of risk, then re-certification
of an emergency will lead to
significantly shorter Agency review.
EPA’s experience indicates that
emergency situations that continue after
the initial year generally are projected to
cause comparable yield losses in
succeeding years. Therefore, with the

certification of a continuing emergency,
reliance on the previously submitted
data and other supporting information
should be adequate to support a
decision to approve or deny an
emergency exemption application.

B. Determining and Documenting
“Significant Economic Loss”

1. What is our current practice? In
determining whether a pest emergency
is likely to result in “‘significant
economic loss,” EPA ordinarily
compares the affected growers’
projected per-acre “profits” (gross
revenue less expenses, where expenses
have often been poorly defined) for the
affected crop, based on anticipated yield
losses, to the historical variation in their
“profits” for that crop in that region.
Applicants are required under 40 CFR
166.20(b)(4) to submit economic
information necessary to make this
determination. In addition to
information used to estimate the amount
of the anticipated yield and profit
losses, EPA generally asks for annual
data for 5 years of average yields, prices,
and production costs to establish profit
variability.

Under the current approach, EPA and
applicants estimate expected net
revenues under the emergency
conditions and compare them to the
variation in annual profitability during
the previous 5 years. If the expected net
revenues under the emergency are less
than the smallest net revenues of the
previous 5 years, then the Agency
would typically conclude that a
significant economic loss will occur.
Some crops have very wide fluctuations
in net revenues (that in many cases are
the result of market forces entirely
unrelated to pest pressure). For such
crops, growers may experience a large
economic loss due to non-routine pest-
related conditions, without a significant
economic loss finding by EPA under
strict adherence to the current approach.
Other crops may have very little
variation in historical net revenues,
which could lead to a very small
economic loss being found significant
under the current approach.

2. How would the proposed approach
work? This second proposed
improvement would focus EPA’s
analysis on the economic impact of the
pest emergency relative to yields and/or
revenues without the pest emergency,
rather than comparing it to historical
profit variation for the crop and region.
Moreover, the new approach would
allow applicants to document economic
losses with a less burdensome
methodology where appropriate.

The proposed loss-based approach
would use the existing methodology to

calculate the economic consequences of
an unusual pest outbreak, although the
calculation would be done in steps
(tiers) and sometimes the later steps
would be unnecessary. States would
still have to submit data to demonstrate
the emergency nature of the outbreak
including the expected losses in
quantity, and sometimes quality and/or
additional production costs. However,
the proposed approach would impose
standard criteria for determining the
significance of that loss, rather than
comparing losses to past variations in
revenue or profit. The goal of the criteria
is to compare losses to farm or firm
income in the absence of the emergency
in a manner that can be easily and
consistently measured. Further,
successive screening levels (tiers) have
been chosen that will permit situations
that clearly qualify to be resolved
quickly, with a minimum of data. Each
tier has a quantitative threshold that
would generally apply to all eligible
emergency exemption applications. If
the pest situation does not appear likely
to result in a significant economic loss
based on the first tier analysis, it might
qualify based on further analysis in
succeeding tiers. Each additional tier
would require more data and involve
more analysis on how the emergency
affects revenues. Where conditions do
not neatly fit into the tiered approach,
for example long-term losses in orchard
crops, the Agency would make its
significant economic loss
determinations based on other criteria,
such as changes in the net present value
of an orchard, if these losses are
demonstrated by the applicant.

Tier 1: Yield loss. Tier 1 is based on
crop yield loss. If the projected yield
loss due to the emergency condition is
sufficiently large, EPA would conclude
that a significant economic loss will
occur, due to the magnitude of the
expected revenue loss. The yield loss
threshold in Tier 1 would be 20% for all
crops. This threshold is set at a
sufficiently high level such that a loss
that exceeded the threshold would also
meet the thresholds in Tiers 2 and 3, if
the additional economic data were
submitted and analyzed. Therefore, for
such large yield losses it would not be
necessary to separately estimate
economic loss, which would require
detailed economic data.

Tier 2: Economic loss as a percentage
of gross revenues. A yield loss that does
not satisfy the threshold in Tier 1 may
nonetheless cause a significant
economic loss because yield loss alone
may not reflect all economic losses. In
addition to yield losses, there may be
other impacts that contribute to
economic loss. Quality losses may result
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in reductions in prices received and/or
there may be changes in production
costs, such as pest control costs and
harvesting costs. For situations with
yield losses that do not meet the
significant economic loss criterion for
Tier 1, EPA would evaluate estimates of
economic loss as a percent of gross
revenue in Tier 2, to determine if the
loss meets that threshold for a
significant economic loss. The economic
loss threshold in Tier 2 would be 20%
of gross revenue for all crops. Again,
this threshold in Tier 2 is set with the
intention that losses exceeding the
threshold would also meet the threshold
in Tier 3, if the additional Tier 3
analysis were performed.

Tier 3: Economic loss as a percentage
of net revenues. If neither yield or
economic losses were above the
required thresholds in Tiers 1 and 2,
EPA would compare impacts to net
revenues. Net revenues are defined for
the purposes of this proposed rule as
gross revenues minus operating costs.
The loss threshold in Tier 3 would be
50% of net revenues for all crops. Some
emergency conditions that would fall
short of the thresholds in Tiers 1 and 2
may qualify as a significant economic
loss in Tier 3, particularly for crops with
narrow profit margins (net revenues as
a percentage of gross revenues). Even if
economic loss seems small in
comparison to gross revenues, the
situation could still be a significant
economic loss if the profit margin is
narrow.

EPA selected the sizes of the proposed
thresholds (20%, 20%, and 50%) based
on average farm income and production
expenses in the U.S., and an analysis of
past requests showing what results the
proposed method would provide with
various thresholds. Data on farm income
in “USDA Agricultural Statistics, 2003”
shows that net farm income averages
about 20% of gross revenue. Therefore,
an economic loss of 20% of gross
revenue would be sufficient to eliminate
net farm income. A yield loss of 20%
results in economic loss of 20% or
higher. Also, since average net farm
income is a little less than 50% of net
revenue, an economic loss that is 50%
of net revenue would be sufficient to
eliminate net farm income. The analysis
of past requests indicated that the
average and median economic losses
that qualified as a significant economic
loss were about 18% and 15% of gross
revenue, respectively. Since the first 2
tiers are screening thresholds, these
thresholds were rounded up to 20% to
be a little more stringent, with the
intention that if a request did not pass
Tiers 1 or 2, it could qualify with Tier
3. The analysis of past requests also

showed that the median economic loss
that qualified as a significant economic
loss was about 51% of net revenue. The
analysis also showed that these
thresholds collectively result in about
the same overall likelihood of an
application qualifying for a significant
economic loss. That is, approximately
the same total number of emergency
requests that qualified for a significant
economic loss using the current
approach would qualify using the
proposed loss-based approach, although
there would be some differences in
individual cases.

The regulatory revisions in this
proposed rule include the quantitative
thresholds for the three tiers, presented
above, as this is EPA’s preferred
approach. Commenters are asked to
consider whether the actual thresholds
should be included in the revised
regulations, or whether more flexibility
should be preserved to refine that aspect
of the proposed approach in the future.
Commenters should also consider
whether the levels of the proposed
thresholds are appropriate, and if not,
what the levels should be and why.

For specific emergency exemptions
(the only ones in which significant
economic loss is a qualifying factor),
EPA anticipates that applicants would
first determine whether their projected
loss meets the Tier 1 yield loss
threshold of 40 CFR 166.3(h)(1)(i),
analytically the least burdensome
criterion. The associated data
requirements are proposed in 40 CFR
166.20(b)(4)(i). If the projected loss does
not meet this threshold, EPA expects
that applicants would determine
whether their projected loss meets the
Tier 2 gross revenue threshold of 40
CFR 166.3(h)(1)(ii), providing additional
data as noted in 40 CFR 166 20(b)(4)(ii).
Failing to meet that threshold,
applicants would submit the data to
perform the analysis necessary for the
Tier 3 net revenue threshold of 40 CFR
166.3(h)(1)(iii) as given in 40 CFR
166.20(b)(4)(iii). The three tiers
established in 40 CFR 166.3(h)(1)(i), (ii)
and (iii) are designed such that when an
emergency condition qualifies for
significant economic loss under a lower
tier, data for higher tiers are not
required, and the burden and cost of
preparing the emergency exemption
application are reduced. Each
successive tier builds upon the previous
one. That is, the information required
for estimating a lower tier is also
necessary in estimating each higher tier.
This would allow an applicant to collect
data, and build a case for significant
economic loss, as needed and
determined by the conditions, without
requiring additional unnecessary data.

This loss-based approach is designed
to capture the economic impact of pest
activity as it affects the current growing
season, which will be sufficient for most
emergency exemption applications.
Although the loss-based approach
appears in a proposed revision to the
definition of significant economic loss
at 40 CFR 166.3(h)(1), EPA is not
attempting to revise the approach for
other types of losses, at the proposed 40
CFR 166.3(h)(2). Where losses affect
more than the current growing season,
for example long-term losses in orchard
crops, the Agency would continue to
make its significant economic loss
determinations based on other criteria,
such as changes in the net present value
of an orchard, if these losses are
demonstrated by the applicant. In
situations where the simple methods of
the loss-based approach would not
adequately reflect the likely extent of
the economic loss, EPA would still
attempt to determine, on a case-by-case
basis, whether the pest emergency is
likely to result in a substantial loss or
impairment of capital assets, or a loss
that would affect the long-term financial
viability expected from the productive
activity.

3. Why propose this change? This
proposed methodology for determining
a significant economic loss is intended
to streamline the data and analytical
requirements for emergency exemption
requests, and allow for quicker
decisions by EPA. In addition, the
methodology is designed to reflect more
accurately the significance of an
anticipated economic loss. Specifically,
this approach makes a more direct
comparison between the losses
anticipated owing to the emergency
situation and the yield and/or revenues
without the pest emergency, rather than
a comparison to the historical range of
profit variability. Year-to-year profit
variability often reflects market forces
entirely unrelated to pest pressure.
Although EPA has attempted to make
allowances for crops’ differing profit
variability when determining the
economic significance of losses under
the current approach, EPA now believes
that the loss-based approach better and
more directly permits EPA to evaluate
the significance of economic losses.

An analysis of past section 18
requests suggests that this proposed
approach would not cause a significant
change in the overall likelihood of a
significant economic loss finding,
although findings may differ in
individual cases. Further, it is expected
to lead to savings to both applicants and
EPA from reduced data and analytical
burdens. Under the proposed procedure,
applicants could elect to submit the



Federal Register/Vol. 69, No. 171/Friday, September 3, 2004 /Proposed Rules

53873

minimum amount of data necessary to
demonstrate a significant economic loss
in one of three increasingly refined tiers.
If the first tier is sufficient, the burden
is reduced most significantly. Even in
the highest tier, the burden may be
reduced relative to the current approach
as the analysis focuses on the current
year rather than historical data. Like re-
certification of emergencies, this would
save applicants time and resources in
gathering data and preparing
submissions. The Agency’s burden
would be reduced due to streamlined
reviews.

An analysis of available past requests
for emergency exemptions submitted by
States, including requests for which
significant losses were not found, shows
that in many cases significant economic
loss can be adequately demonstrated in
a more flexible manner without loss of
reliability through the proposed
methodology. The loss-based approach
would require less data from applicants
in cases that qualify under Tier 1, where
the same conclusion of a significant
economic loss would be made with the
additional data and analysis under the
higher tiers.

Because the proposed approach shifts
the focus from annual price variability
to actual pest-related losses, while still
considering typical net revenues for the
crop and State, it leads to more
consistently accurate findings of the
significance of economic losses. Under
the current approach, producers of
crops that have very wide fluctuations
in net revenues, even if due to price
variability, may experience a large
economic loss due to non-routine pest-
related conditions, without a significant
economic loss finding by EPA under
strict adherence to the current approach.
Other crops and cases may have very
little variation in historical net
revenues, which could lead to a small
economic loss being found significant
under the current approach. Again, the
proposed approach is designed so that
it would not cause a significant change
in the overall likelihood of a significant
economic loss finding, but it may
change the findings in individual cases
so that determinations of significance
are more accurate, appropriate and
equitable.

Current regulations list certain
information that must be included, as
appropriate, in an application for a
specific exemption: 40 CFR 166.20(b)
Information required for a specific
exemption. An application for a specific
exemption shall provide all of the
following information, as appropriate,
concerning the nature of the emergency:

(4) A discussion of the anticipated
significant economic loss, together with data

and other information supporting the
discussion, which addresses all of the
following:

(i) Historical net and gross revenues for the
site;

(ii) The estimated net and gross revenues
for the site without the use of the proposed
pesticide; and

(iii) The estimated net and gross revenues
for the site with use of the proposed
pesticide.

The existing regulations state that all
of the above information must be
included “‘as appropriate.” EPA
recognizes that each pest emergency has
individual characteristics, and exercises
judgement based on experience, in
determining what information is
appropriate. For example, under the
current approach, the Agency typically
considers 5 years of annual data on
historical net and gross revenues to be
appropriate, and has suggested in
guidance materials that applicants
submit revenue data for the preceding 5
years. However, in some cases, such as
a very minor or new crop for which less
data are available, the Agency may rely
on other credible information. Further,
EPA does not compare the emergency
situation to the situation with the
proposed pesticide, but to the situation
without the emergency. Therefore, EPA
believes that the proposed approach
would allow applicants to focus their
applications on the most “appropriate”
information for determining whether or
not a significant economic loss will
occur.

Because the analysis of past
exemption requests, on which the
proposed approach is based,
demonstrates that the likelihood of
approval of some requests is not
significantly changed by the loss-based
approach, EPA believes that the current
requirement of those additional data in
those cases can be improved. However,
even when annual historical data are
not required, applicants would
sometimes continue to utilize historical
data under the proposed approach,
albeit in a different way. This is because
each tier requires a quantitative
threshold to be met, that is a certain
percentage of a baseline of either crop
yield, gross revenues, or net revenues.
The best approach to determine the
baseline in some cases may be to use the
average of historical data, including
yield and price data.

VL. Proposed Minor Updates and
Revisions

A. Specifying Invasive Species as
Targets under Quarantine Exemptions

Current regulations describe four
types of exemptions, one of which is a
quarantine exemption. The purpose of a

quaranti